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My Lord, 

In requesting pei mission to 
mscnbe this edition of Blackstone’s Conimcmt- 
aiies to Youi Loidship, I was actuated by mo- 
tives of high and unfeigned lesjicct foi quali- 
ties and attainments upon whicli I will not heie 
enlaige. I believed toi^, lliat your attachment to 
oiii common protcssionwouldmakeyou look with 
a favouiable eye on any well-meant attempt to 
lender it seivice, and that you would not un- 
willingly connect your name with a work which, 
more than any othei, has tended to liberalise 
the piactice of the law, and to disseminate a 
knowledge of its pimciples generally thiough 
the English nation. I did not of course hope 
that faults in execution, of which T was myself 
conscious, would escape Your Loidship ; but 
I knew that the most able are commonly the 
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most candid judges, and I was sure that in de- 
tecting niy errors, the difficulty of avoiding 
them would not escape your consideiation. 

I have only now to request Your Lordship 
to receive the woik with the same kindness, 
with which your permission to present it to you 
was accorded to me, and to subscribe myself, 
with great sincerity, 

Your Lordship’s most obliged 

and obedient Servant, 

JOHN TAYLOR COLERIDGE. 


Temple, 
June SOM, 1825 



PREFACE 


JO 

THIS EDITION. 


In iindei taking to prepare a now Edition of tlie 
Coniinentaiics, I pioposcd to myself tliicc piincipal 
objects 1st, to vciify and collect the text, and the 
onginal lefeiences, ‘^d, to notice such alteiations in 
the law as had been made by the Icgislatuie, and 
such eiiois as had been pointed out by judicial deci- 
sions, since the death of tlic Autlioi , and lastly, 
within ceitain limits to supply, and to explain wliat 
appealed to me to ha\e been left cithei wanting, oi 
unnecessaiily difhcult in a book ol elemental y in- 
stitutes. 

The hist of these I have not hteially accomplished , 
foi I was unable to piocuie some of the authois re- 
feried to, and as to otheis, of which there hav^e 
been seveial editions, I have contented myself with 
ascei taming that they w^ai ranted the position m the 
text, without being able, in eveiy instance, to coiicct 
the lefeience to the page. But these weic princi- 
pally cases in which the citation had been made 
rather for illustration or ornament than fbi legal au- 
thoiity • m those of the latter description, it will be 
found that I have coriected many errors which had 
crept into the copies , and, I ti ust, I have thereby 
facilitated the search of the student, who is anxious 
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to trace Blackstone to those on whom he founds his 
opinions , a laboui which eveiy student will find amply 
repaid by its utility. 

Tile notes, which I have added to the text, are in- 
tended to accomplish my second and third objects , 
to what extent they have done this, must be left to 
the judgment of othcis. I do not flattei myself that 
many eirors, and many omissions, will not be de- 
tected , and whoever consideis the vast and perpe- 
tually gi owing extent of oui law statute and common, 
civil and ciiminal, the gieat diffeience between the 
couises puisued in oui seveial courts of justice, and 
the exclusive nature of each lawyer’s individual study 
and practice, will be satisfied, I think, that I am not 
unreasonable in claiming for myself, in common 
With every editoi of Blackstone, a laige share of 
allowance and indulgence. 

I am aware, howcvei, that I may be exposed to 
censuie foi a fault of a diffeient kind — it will be 
tliought by many that my notes aic too numeious , 
and I confess that when I began the edition, supei- 
fluous annotation was one of the faults of foimer 
editors, which I most confidently hoped to be 
able to avoid. But it is difficult to judge fairly of 
this without actual cxpeiience , the Commentaries 
are in the hands of the most different descriptions 
of readers , they aie lefened to by the lawyei, 
studied by the pupil, consulted by the country gen- 
tleman , and each will expect from the editor, the 
subsidiary information which he happens to need at 
the moment. This circumstance alone will neces- 
sarily create notes many in number, and various in 
kind ; but to this must be added that of the im- 
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mense alteration which the law has undergone since 
the death of the author , and something must in rea- 
son be allowed for the personal unwillingness which 
an editor cannot but feel to suffer even unimportant 
ovei sights to pass unnoticed, and thereby expose him- 
self to the imputation of carelessness oi ignorance* 

I ought to state, that fiom motives of pei'sonal con- 
venience, the volumes have been prepaied for the 
press in irregular older, the thud being printed the 
first, and the first the last , this will explain many rc- 
feiences fiom the fiist and the second to notes in the 
subsequent volumes, which pci haps sliould more cor- 
rectly have been placed where the necessity for them 
first occurred 

In the progress of the woik I have received, what 
IS nevei wanting in my piofession, much kind and 
valuable assistance , it has never been lefused wheie 
I have sought it , it has often been offered, where I 
had not thought of asking foi it. I must deny my- 
self, however, the pleasure of specifying by name any 
of those who have so assisted inc, because I am still 
too unceitain ot the judgment whicli may be passed 
upon the woik, to think it light to connect their re- 
putation with It even m the slightest degree. 

With all its faults I anxiously hope that it may not 
appear to have been executed in a careless or indif- 
feicnt spirit , it is impossible, at least I have found it 
so, in a long work executed m the intervals of busi- 
ness always to keep the attention equally vigilant j 
but I should be sorry to be thought to have betrayed 
a want of due feeling for my author. To me the 
Commentaries appear in the light of a national pro- 
perty, which all should be anxious to improve to the 
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uttermost, and which no one of propel feeling will 
meddle with inconsidciately. It is easy to point out 
their faults, and then geiieial ineiits of lucid older, 
sound and cleai exposition, and a style almost fault- 
less in its kind, aie also easily pei ceived, and univer- 
sally acknowledged , but it requires perhaps the 
study necessarily imposed upon an editor to undei- 
stand fully the wliole extent of piaise to which the 
author is entitled , his mateiials should be seen in 
their crude and scatteied state , the contioversies 
examined, of which the sum only is shoitly given, 
what he has i ejected, what he has forboin to say, 
should be known , befoie his learning, judgment, 
taste, and above all, his total want of self-display, 
can be j ustly appi eciated. 

If, in the present attempt, I have failed to add 
utility to this great woik thiough ignoiance or inad- 
vertence, I shall very thankfully leccive all candid 
coircction, and strive to profit by it ujion any futuie 
occasion which may be affoided me. 


Temple, June 20, 1825 
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PREFACE. 


The following sheets contain the substance of a 
coLiise of lectnies on tlie laws of England, which 
were read by the authoi m the university of Oxford. 
Ills original plan took its use in the yeai 17^3 and 
notwithstanding the novelty ot such an attempt in 
this age and count! y, and the piejudices usually con- 
ceived against any innovations in the established 
mode of education, he had the satisfaction to find 
(and lie acknowledges it with a nuxtuie of pride and 
gratitude) that his endeavouis were encoiuaged and 
pationized by those, both in tlie university and out 
of it, whose good opinion and esteem he was princi- 
pally desirous to obtain. 

The death ot Mi. Viner, in 17*56, and his ample 
benefaction to the university foi piomoting tlie study 
of the law, produced about two yeais afterwards a 
legulai and public establishment of what tlie autlior 
had piivateJy under taken. The knowledge of our laws 
and constitution, was adopted as a libeial science by 
general academical authority , competent endowments 
were decreed for the support of a lecturer, and the 
perpetual encouragement of students , and the com- 
pilci of the ensuing Commentaries had the honour 
to be elected the first Vinenan professor. 
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In this Situation he was led, both by duty and 
inclination, to investigate the elements of the law, 
and the grounds of oui civil polity, with greater 
assiduity and attention than many have thought it 
necessary to do. And yet all, who of late yeais 
have attended the public administration of justice, 
must be sensible that a masterly acquaintance with 
the general spiiit of laws and the principles of uni- 
versal jurispiudence, combined with an accuiate 
knowledge of oui own municipal constitutions, then 
original, reason, and history, hath given a beauty 
and energy to many modern judicial decisions, with 
which our ancestois were wholly unacquainted. If, 
in the pursuit of these inquiiies, the author hath 
been able to icctify any errois which either himself 
or others may have heretofore imbibed, his pains will 
be sufficiently answered . and, if in some points he 
is still mistaken, the candid and judicious leader will 
make due allowances for the difficulties of a seaich 
so new, so extensive, and so laborious. 


2 Nov. 1765. 
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Notwithstanding the diflideiice e\piesscd m the 
foiegoing Pieface, no soonci the woik coin- 

pioted, but many of its positions wcic velieinently 
attacked by zealots of all (even opposite) denomina- 
tions, leligious as well as civil , by some with a 
gieatei, by otheis with a less degieeof aciimony. 
To such of these ammadveitei s as have fallen within 
the authoi’s notice (foi he doubts not but some have 
escaped it) he owes at least tins obligation , that they 
have occasioned him fiom time to time to levise his 
work, in lespect to the paiticulais objected to, to 
ictiactoi expunge fioni it what appeared to be leally 
eiioneous , to amend oi supply it wlien inaccuiate 
oi defective , to illustiate and explain it wlien 
obscuie. But, wheie he thought the objections ill- 
founded, he hath left, and sliall leave, the book to 
defend itself being fully of opinion, that if his 
piinciples be false and his doctrines unwarrantable, 
no apology from himself can make them light , if 
founded in truth and icctitiide, no censuie from 
others can make them wiong 
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DuniNG the progress of punting the ^ork some statutes Jiavt 
passed, which it is necessary to notice lierc The most important 
IS the 0 Cieo 4 e 16 , the new bankrupt aet, winch repeals the 
5 Geo i c 98 , of winch an aeeount i^ given in tJie notCo to the 
31st chapter of Book II The new ret exempts from the opcrition 
of the bankrupt laws certain descriptions ol persons enumerated m 
Vol II at p 177 n (1) that is to say, stage-coach propnetois, 
brewers, maltsters, scavengers, alum or kelp manufacturers, persons 
engaged m drawing and icdrawing negotiable securities, brick- 
makers, and hmc-burners , and includes scriveners and calcnder- 
eis In respect of the first class of acts of baukruptej, enu- 
merated at p 479 n (2), it adds the qu ihfication of fraudulent to 
the grants or conveyances, which are theie mentioned, and pro- 
vides that no conveyance of a tiader’s whole property, for the 
benefit of all liis creditors, executed and notified as mentioned in 
the statute, shall be deemed an act of bankruptcy, unless tJic com- 
mission shall issue within six months from the execution As to 
the auxiliary commissions mentioned at p 480 n (3) , it provides 
specially, that all examinations of witnesses under them shall be 
taken down in writing, and be annexed to the original commission. 

The 22d section makes a slight alteration in the commissioners’ 
fees, and prohibits, on pain of disability to act in that or any 
other commission, the receiving any other than the specified sums, 
or the eating and drinking at the charge of the ci editors oi of the 
estate 

The 38th section imposes the same penalty on the gaoler in 
the case of an escape, which is noticed at p 482 n (8), but it is 
silent as to compelling the gaoler to produce the bankrupt to his 
creditors 

The ^Sth and 49tli sections empower the commissioners to pay 
to the servants and clerks of the bankrupt six months’ wages in 
full, if so much be due, leaving them to prove, as ordinary cre- 
ditors, for any further arrears , and to refund to any apprentice 



XXIV 


ADDENDA 


(whose indentures become completely discharged by the issuing 
of the commission) a proportionate part of the premium which 
has been paid for him 

Ihe 74th section limits the landlord's power of distress to one 
year's rent, which, by the 5 Geo 4, was available for two — 
See p 487 n (19) 

The 82d section makes an alteration in the law as stated at 
p 486 n (16), relative to payments by and to bankrupts In both 
cases these, when made at any time before the date and issuing of 
the commission, are protected, notwithstanding an act of bank- 
ruptcy, if bond jide^ and not being, m the first case a fraudulent 
preference of the creditor, nor m both made with notice of any 
act of bankruptcy committed , the same rule is also extended to 
the delivery of goods to the bankrupt or his order 

The 131st section provides that no certificated bankrupt shall 
be liable to satisfy any debt discharged by the certificate upon 
any contract or promise so to do, unless the same be m writing 
signed by the bankrupt, or some person lawfully authorized by 
him in writing 

In the 4th volume, at p 117, it is stated, that the bubble act, 

6 Geo 1 c 18 , was enacted in the year after the South Sea pro- 
ject , this IS an error for the year htfoie , the repeal of the statute, 
01 very essential alterations m it, are now under the consideration 
of the legislature 

In the same volume, at p 154 , it should have been stated, that 
28 Geo 3 c 38 , mentioned m n (1), on the offence of owling, was 
repealed by the 5 Geo 4 c 47 , and the offence itself thereby ex- 
punged from the statute book It should also have been stated 
at p 389 of the same volume, that, by the 53 Geo 3 c 145 , cor- 
ruption of blood IS restrained to the offences of high and petit 
treason and murder 

At p 338 of the same volume, n (3), reference is made to a 
pending case, in which, upon demurrer to a plea of autrefois ac- 
quit in misdemesnor, the judgment was for the crown It has 
since been decided that such judgment is final — R v Taylor, 

3 B & C 509. 

Temple, 

June 20 1825 
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INTRODUCTION. 


SEC I ION THF FI US'! . 

ON THF STUDY OF THF LAW. ^ 


Mr Vrci -Chanch I or, anp Gfntllmen o> nir 
IJNn nisi r\ 

^HE geiieial expectation ot so iiuineious an(i lespcctablc 
an audiente, the novelty, and (I may add) the importance 
ot the duty lequned fioin this chair, must unavoidably be pio- 
ductive ot gieat diffidence and appiehensions m him i\ho lias 
thehonoui to be placed in it He must be sensible how much 
will de}>eiKt iijion his conduct in the infancy of a stud^, which 
IS now fiist adojitcd by public academical authoiity, whicli 
hasgeneiallj been leputed (howevei unjustly) ot a diy and 
unfruitlul natuic , and ot which the theoretical, cl< mentaij 
parts have hitheito leceiicd a very moderate shaie of culti- 
vation lie cannot but leflect, that it eithei his plan ot in- 
struction be ciude and injudicious, oi the execution of it lame 
and siipeificial, it will cast a damp upon the farthei piogiess 
of this most useful and most rational branch of learning , and 
may defeat, foi a tune, the public-spn Red design of our wise [ 4 ] 
and munificent benefactoi And this he must more especially 
dread, when he feels by expeiience how unequal Ins abilities 
are (unassisted by preceding examples) to complete, in the 
manner he could wish, so extensive and arduous a task , since 


Head in Oxford at the opening of rlie VuienaJi Jeeftius, 0..t 17 j 3 
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he ireely confesses, that his former moie puvate attempts 
have fallen very short of his own ideas of peifection And 
yet the candoin he has already expeiienced, and this last 
traiiscendant maik ol legaid, his piesent nomination by the 
free and unanimous suffrage of a gieat and learned uni- 
veisity, (an honour to be ever remembeied with the deepest 
and most affettioimte giatitude,) these tctimonies ot voin 
public judgment must entiiely supeisede Ins own, and foibid 
him to believe himself totally insufficieiit foi the liboiu at least 
ot this cmjiloyment One thing he will \entiire to hope toi, 
and it ccitamly shall be his constant aim, by diligence and 
attention to atone toi his othci detects, esteeming thit tlie 
best return which he can possibly make foi yoin tavoinable 
opinion ot Ills capacity, will be bis unwearied endea\ouis in 
some little degiee to deserve it, 

Tfir science thus committed to his chaige to be cultivated, 
methodized, and explained in aeouise ot academical lectuies, 
IS that ot the laws and constitution of oiii own country a 
species ol knowledge la winch tlie gentlemen of England have 
been more remaikably deficient than those of all Europe be- 
sides In most ot the nations on the continent, wheie the 
civil or imperial law undex different modifications is closel> 
intei woven with the municipal laws of the land, no gentleman, 
Ol at least no scholai, thinks his education is completed, till 
he has attended a course oi two of lectures, both upon the 
institutes of Justinian and the local constitutions of his native 
soil, imdei the vciy eminent piofessois that abound in then 
seveial universities And m the noithern pans of our own 
island, where also the municipal laws aie hequently connected 
with the civil, It IS difficult to meet with a person of liberal 
education, who is destitute ot a competent knowledge in that 
science, which is to be the guardian ot his natural rights and 
the rule of his civil conduct 

Nor liave the imperial laws been totally neglected even in 
the English nation A general acquaintance with their deci* 
sions has ever been deseivedly considered as no shiall accom-r 
phshment of a gentleman , and a fashion has prevailed, espe-^ 
cially of late, to transport the growing hopes of this island to 
foieign umveisities, iri Switzeiland, Geimany, and Holland, 
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which, though infinitely uifenoi to oui own in eveiy other 
consideration, have been looked upon as better mirseiies ol 
the civil, or (which is rieaily the same) of their own municipal 
law In the mean timi' it has been the pecuhai lot ot our ad- 
mu able system of laws, to be neglected, and even unknown, by 
all but one piactical protession , though built upon the soundest 
foundations, and appioved by the expeueiice of ages 

Far be it fiom me to dciogate irom llie '>tndy ot the civil 
law, corisideied apait from any binding aulhoiity, as a collec- 
tion of wiitten reason No man is moic thoiouglily per- 
suaded of the general excellence ol it's luU s, an<I the usual 
equity of it's decisions, roi is bettci convinced of itS use as well 
as oiiiamentto the scholar, tlie divine, the statesman, and even 
the common lawyer Hut we must not cury oui «cneratiou 
so fai as to sacrifice our Alfred and Edward to the manes ol 
Theodosius and Justini<iii we must not prefer the edict of the 
piaetoi, or the rescript of the Roman emperor, to oiii own 
immemorial customs, oi the sanctions of an English pail ii- 
ment , unless we can also prcfei the despotic monarchy of 
Rome and Hy/antium, foi whose meridians the foinier were 
calculated, to the fiec constitution of Britain, which the laitei 
aic adapted to peipetuatc 

Wjiiioui deti acting, therefore, from the iCtal merit which 
abounds m the unpeiial law, I hope I may have leave to 
assert, that if an Eiiglisliman must be ignorant of either the 
one Ol the othei, he had bettei be a sti anger to the Roman 
than the English institution's For I think it an undeniable 
position, that a competent knowledge of the laws of that society, 
in which we live, is the proper accomplishment of every gentle- [ b ] 
man and scholar , an highly useful, I had almost said essen- 
tial, part of liberal and polite education. And in this I am. 
wail anted by the example of ancient Rome, where, as Cicero 
informs us the very boys weie obliged to learn the twelve 
tables by heart, as a cat men necessamm or indispensable lesson, 
to imprint on their tender minds an early knowledge of the 
laws and constitution of their country. 
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Bu i as tlic long aiul uinvcisiil neglect ol tins study, with 
us in Kngland, seems, in some degiee, to call in question the 
tiuthofthis evident position, it shall, tlierefoic, be the business 
ol this intioductory discourse, in the fiist place, to demon- 
strate the utility of some general acquaintance with the muni- 
cipal law of the land, by pointing out it*s paiticulai uses in all 
lonsideiable situations of hie Stiine conjectiues will then be 
offeied with regard to the causes of neglecting this useful 
study to which will be subjoined i lew leHeclioiis on the 
jiecuhai piopnety of icviving it in oiu own universities 

Ani>, lust, to demoiistiatc the utility of some ac(|uaiiitancc 
with the laws of the lanti, let us only leflect a moment on the 
singiilai flame and polity of that lanti which is governed by 
this system of laws A 1 iiid, pel haps, the only one in the 
unueise, m whicli political oi civil libeity is the very end 
ind scope of the constitution ^ This liberty, riglitly under- 
stooil, consists in the powei of doing vvhatevci the laws per- 
mit ^(1) , winch IS only to be effected by ageiieial confbiinity 
of all oideis and tlegiees to those equitable lules of action, by 
which the meanest individual is protectetl fiom the insults and 
oppression ol the greatest As, theieUire, eveiy subject r 

* Monttsq / IJ c 3 /ibct , oif au/ /lift prohtbetlir 

‘ / tit.ulliiS c/uSf giio i i. itiijuc yhtt H /nAl 151 

(’) This seems an imiicifeet tiehiutioii of eivil libeitv', as it neither pro- 
vides that the laws, which are to be the rule of conduc t, should be just and 
equal, uoi that the subject should have taken part in then enactment 
(Consistently with this a negro-slave on a s' g ir-cstatc is Irce, he may do 
whatevei the laws permit him to do It is piobable that the author had 
his eje on the definition of Montesquieu, which is still inoie incomplete 
La libeite est Ic dioit tie Jane tout <e que Ics loit peymettent Esp L 1 xi c 5 
The passage cited from Justinian cannot, 1 think, have been intended for a 
definition of e/ri/ libeity Libatas qiiidtniy (ei qua ctiam libeti vocatUta') 
est natiirahs fac/iltas ejns q tod cuiquc Jacerc libet, nisi quid vi, aut ju/c pro- 
htbetur Tins may describe a state of natural freedom well enough, which 
IS the power of acting as we please, unicstraincd either by force or law, 
but restraint by law is consistent with civil freedom Locke’s definition 
seems to Mippl> what is wanting m tho&e before mentioned ” freedom ot 
men undei government (says he) is to have a standing rule to live by, com- 
mon to everj/ uncot that society, and made by the legislative power erected 
in It, a iibeit> to follow mj own will m all things, where the rule piescribes 
not, and not to be subject to the inconstant, uncertain, unknown, arbitrary 
will of another man ” On Oovei nment, b ii ch i\ 
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interested in the preservation the laws, it is incunibeht 
upon eveiy man to be acquainted with those, at least, with 
which he is immediately concerned , lest he incur the censure, 
as ^vell as inconvenience, ot living in society without knoxving 
the obligations which it lays him under And thus much 
may suffice tor persons ot infeiioi condition, who have neither [ 7 ] 
time iioi capacity to enlarge their views beyond that contracted 
sphere, in which they are appointed to move But those on 
whom nature and fortune have bestowed moie abilities .ind 
greater leisure, cannot be so easily excused 'Iliese advantages 
ai e given them, not toi the benefit ot tliemselves only, but also 
ot the public , and yet they cannot, in any scene of life, dis- 
chaige pioperly then duty cither to tlic public or themselves, 
without some degree of knowledge iii the laws To evince 
this the moie clearly, it mav'^iot be amiss to descend to a tew 
pai ticulais 

Let us, therefore, begin with oui gentlemen of independent 
estates and fortune, the most useful as well as considerable 
body of men in the nation , whom even to suppose ignorant 
m this branch of learning is treated by Mr» Locke as a strange 
absuidity It is their landed property, with iFs long and 
voluminous tiain of descents and conveyances, settlements, 
entails, and iiiciinibi aiices, that foims the most intricate and 
most extensive object ot legal knowledge The thorough com- 
prehension of these, in ail their minute distinctions, is, perhaps, 
too laborious a task tor any but a Jawyei by profession , yet 
still the iiiidei standing of a lew leading principles, relating to 
estates and conveyancing, may foim some check and guard 
upon a gentleman’s inteiioi agents, and pieserve him at least 
fiom very gloss and notorious imposition 

Again, the policy of all laws has made some forms necessary 
in the wording ot la^t wills and testaments, and more with 
regal d to then attestation An ignorance in these must always 
be ot dangerous consequence, to such as by choice or neces- 
sity compile their own testaments without any technical assist- 
ance Those who have attended the courts of justice are the 
best witnesses of the confusion and distresses that are hereby 


^ Education § 187 
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occasioned in families , and of the difficulties that ari^e in 
disceining the true meaning of the testator, or sometimes ui 
discovering ary meaning at all so that in the end his estate 
g ] may often be vested quite contrary to these his enigmatical 
intentions, because, perhaps, he has omitted one oi twoioimal 
words, which are necessary to ascertain the sense with indis- 
putable legal precision, or has executed his will in the presence 
of fewer witnesses than the law requii es 

But to proceed from private concerns to those of a moie 
public consideration. All gentlemen offortune aie, in conse- 
quence of their propel ty, liable to be called upon to establish 
the rights, to estimate the injuries, to weigh the accusations, 
and sometimes to dispose of the lives of then fellow-subjects, 
by serving upon juries In this situation they ha\e frequently 
a right to decide, and that upon their oaths, questions of nice 
impoitance, m the solution of which some legal skill is requi- 
site, especially wheie the law and the fact, as it often happens, 
are intimately blended togetliei And the geiieial incapacity 
even of oui best juries, to do this with any toleiablc propriety, 
has greatly debased their authority , and has unavoidably 
thrown moie powei into the hands of the judges, to dnect, 
contiol, and even leverse then verdicts, than, perhaps, the 
constitution intended 

But it IS not as ajtiior only that the English gentleman 
IS called upon to determine questions of light, and distiibutc 
justice to his fellow-subjects it is pimcipally with this ordci 
ot men that tlic commission of the peace is filled And heie 
a \ery ample field is open foi a gentleman to exeit his talents 
by inainttiuiiiig good oidei in his iieighliouiliood , by punish- 
ing the dissolute and idle, bypiotecting the peaceable and 
industiious, and, above all, by healing petty differences, and 
pie\enUng vexatious piosecutions But, in oulei to attain 
these desnable ends, it is necessary that the magistiate should 
undei stand his business , and have not only the will, but the 
powei also (under which must be included the knowledge), of 
administering legal and effectual justice Else, when he has 
mistaken his authority, through passion, through ignorance, 
[ 9 ] or absurdity, he will be the object of contempt from Ins infe- 
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iiois, and of censure fiom those to whom he is accountable 
tor his conduct 


YrTfaithei, most gentlemen of considerable pi operty, at 
some period oi othei m their lives, are ambitious of repie 
senting then country in pailiament, and those, who are am- 
bitious of receiving so high a tiubt, would also do well to 
lemembei iFs natuie and importance They are not thus 
honourably distinguished fiom the rest ot their tell ow-s objects, 
meiely that thejr may privilege then persons, then estates, oi 
their domestics , that they may list under party banneis , may 
giant or withhold supplies , may vote witli or vote agamst 
a populai oi iinpopulai administration, but upon consider- 
ations fai more inteiestiiig and important They aie the 
guaidians of the English constitution , the makers, lepealeis, 
and interpreteis of the English laws , delegated to watch, to 
check, and to aveit e\eiy dangerous innovation, to propose, 
to adopt, and to clicrish any solid and well-weighed improve- 
ment, bound by eveiy tie ot natiiie, of honom, and of leh- 
gion, to tiansmit that constitution and those laws to their 
postei ity, amended, if possible, at least without any derogation 
And how unbecoming must it appear in a membei of the le- 
gislature to vote foi a new law, who is utteily ignoiant of the 
old • what kind ot iiiterpietation can he be enabled to give, 
who Is a stiaiigei to the text upon which he comments ^ 

Indefd It IS peitcctly amazing that theie should be no 
olhei state ot hte, no other occupation, art, or science, in 
which some method ot instruction is not looked upon as re- 
(piisite, except only the scicnci ot legislation, the noblest and 
most difhcult ot any Apprenticeships are held necessary to 
almost every ait, commercial or mechanical a long course 
ot reading ami study must form the divine, the physician, 
and the practical piofessor of the laws but every man of 
superior fortune thinks himselt ioni a legislator Yet Tully 
was ot a different opinion “ It is necessary (sitys he*’) for a [ 10 J 
“ senator to be thoroughly acquainted with the constitution , 

and this (he declares) is a knowledge of the most exten- 

^ De Legg 3 18 Est stnaton nt~ gcttliaet memortae est , sine quo para- 
ressajium 7iosse rempublicam , idyuc lath tus e^se senator HiUlo 3)acto potest 
paid genus hoc omne sctenliac, ddi~ , 
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“ sive nature , a mattei of science, of diligence, ot reflec- 
“ tion, without which no seimtoi can possibly be fit foi his 
office,’^ 

Thl mischiefs that have aiiseri to the public from incon- 
siderate alterations in oui laws, aie too obvious to be called 
iii cpiestion , and how far they have been owing to the de- 
fettive education ol oui senators, is a point well woithy the 
public attention The common law of England has fared 
like other veneiable edifices of antiquity, which lash and un- 
experienced workmen have ventured to new-dress and refine, 
with all the lage of modern improvement Hence frequently 
it^ symmetry lias been destioyed, it’s pioportioiis distorted 
and it’s majestic simplicity exchanged foi specious embellish- 
ments and fantastic novelties Tor, to say the tiuth, almost 
all the peipleved ipiestioris, almost all the niceties, intrica- 
cies and delays, (which have sometimes disgiaccd the Eng- 
lish, as well as other coints of justice,) owe their oiigmal not 
to the common law itself, but to innovations that have been 
made in it by acts of pailiament, ovei laden (as sii Edward 

“ Coke expresses it ^ ) with jirovisoes and additions, and 
many times on a sudden penned or coriected by men of 
“ none, oi very little judgment in law ” This great and 
well-expeiienceil judge declares, tliat in all his time he never 
knew two questions made upon lights merely depending upon 
the common law, and wainily laments the confusion mtio- 
duced by ill-judguig and unlearned legislatois ‘‘ But if,” 
he subjoins, “ acts of parliiment were after the old fashion 
“ penned by such only as perfectly knevv what the common 
law was before the making ol any act of pailiament con- 
“ cerning that mattei, as also how fai loitli former statutes 
“ had piovided remedy for former mischiefs, and defects dis- 
“ coveied by expeiience , then should veiy few (piestioiis in 
11] ** aiise, and the learned should not so often and so much 

“ perplex their heads to make atonement and peace, by con- 
“ stiuction of law, between insensible and disagreeing woids, 
“ sentences, and provisoes, as they now do ” And if this 
inconvenience was so heavily felt in the reign ot Queen Eli- 
zabeth, you may judge how the evil is inci cased in later times. 


* 2 Hep prcl 
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when the statute-book is swelleti to ten times a laigei bulk , 
unless It should be found, that tlie peiiners of our modern 
statutes have propoi tionably bettei informed themselves in the 
knowledge of the common law 

VViiAU IS said of oui •rentlemen in genoial, and the pro- 
priety of then application to the study of the laws of their 
countiy, will hold cijaally stiong oi siill stiongti with legard 
to the nobility of this leaiin, except only in the aiticle of 
seiving upon juiies But, instead of this, they have seveial 
peenhai piovniccs of fai gieater consequence and eonceui , 
heiiig not onlv by bnth hciediUny counsellois of the crown, 
aiul |udgcs upon then lionoiii of the lives of then biother- 
peois, but also nbiteis of the propeit^ ol all then fellow- 
sub)ccts, and that in the last lesort In this then judicial 
capacity they aie bound to decide the nicest and most ciitical 
points of the law to cxainuit and ecu reel such eriois as have 
escaped the most cxpeiienceil sages of the profession, the 
loicl-kcepci and the judges ot the courts of Wcstmiiistei 
Then sentence is fin.il, decisive, irievocable, no appeal, no 
collection, not even a review can be had and to their de- 
teiiriination, whatevei it be, the uifeiioi couits ot justice must 
conform , otherwise the rule of pioperty would no longer be 
unitoiin and steady 

isiioui D <i judge in tin most suboidinatc jurisdiction be 
deficient in the knowledge ot the law, it would reflect infinUe 
lontempt upon himself, and disgiace upon those who employ 
him And yet the consequence of his ignorance is comp na- 
tively veiy tiifling and small his judgment may be examined, 
and his eirois lectified by othei couits But how much more 
seiious and aftecting is the case of a supeiior judge, if without [ 12 ] 
any skill m the laws he will boldly venture to decide a ques- 
tion upon which the welfare and subsistence of whole faiiuhes 
may depend > wlieie the chance of his judging right oi wrong, 

IS barely equal, and wheic, if he chances to judge wrong, he 
does an injury of the most alarmng nature, an injurj- without 
possibility of ledresb • 

Yei, vast as this trust is, it can no where be so properly 
ic posed, as m the noble hands wbetc oui excellent coiisti- 
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tution has placed it , and therefore placed it, because, from 
the independence of their foitune and the dignity of their 
station, they are piesunied to employ that leisure which is 
the consociuence ol both, in attaining a more extensile know- 
ledge of the law s than persons of infei lor rank , and because 
the founders of oui polity relied upon that delicacy of senti- 
ment, so peculiai to noble birtli , which, as on the one hand 
it will present either interest or affection fioni interfering in 
questions of right, so on the other it will bind a peer in honour, 
an obligation which the law esteems equal to another’s oath, 
to be master of those points upon which it is his birth-iigh 
to decide (2) 

The Roman pandects will furnish us with a piece of his- 
tory not unapplicable to our present puipose Seivius Sul- 
picius, a gentleman of tlie patrician order, and a celebrated 
oratoi, bad occasion to take the opinion of Quintus Mutius 
Scaevola, the then oracle of the Roman law , but, for want of 
some knowledge in that science, could not so much as imdci- 
stand even the technical terms which his friend was obliged 
to make use of ITpon which Mutius Scaevola could not 
lorbear toupbiaid him with this memoiable leproof®, ‘‘‘ that 
‘‘ it was a shame for a patrician, a nobleman, and an orator 
“ of causes, to be ignorant of that law m which he was so 

8 Ff I 2 2 § 43 7'urj)e cssc et nobiliy et causas oiantiy jus in (jutj 

^trsarciur ig?iorari 


( J) It w not Upon an} such refined reasoning as that stated in the 
text, that the peers have become in oui constitution the court of lasjt 
appeal, see Vol III p 57 At the same time it is> piobabJe that the great 
tiust can be no where so propeily reposed, it is not that the lords are 
presumed by the constitution to be betteV acquainted with the law than 
the judges, whose decisions they are called upon to review , on the contrary, 
the constitution makes the judges their dignified attendants for the purpose 
of informing them in the law But when questions have been thoroughly 
discussed before tribunals, in which the best talents, longest experience, and 
soundest knowledge are supposed to preside, it is felt that for settling them 
definitively, authority is wanted more than new light In a difficult case 
the lords usually pronounce the judgment which the twelve judges have 
dictated to them , yet every one must be sensible that that judgment so 
pronounced is far more weighty as the decree of that august tribunal, than 
it would be as the decision of twelve judges affirming or over luling a pre- 
vious juilgment ol other judges 
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‘‘ peculitaily conceinecl/* This repioacli made so deep an 
impression on Sulpicius, that he immediately applied himself 
to the study of the law wherein he ariived to that profici- [ H ] 
ency, that he left behind him about an bundled and foui score 
volumes of his own compiling upon the subject, and became, 

III the opinion of Cicero a much more complete lawyer than 
even Miitius Scaevola himself 


1 WOULD not be thought to lecommend to oin English no- 
bility and gently to become as gieat law^eis as Sulpicius, 
though he, togethei with this chaiactei, sustained likewise 
that of an excellent oiatoi, a firm patriot, and a wise, inde- 
fatigable senator but the inference which arises from the 
stoiy IS this, that igiioiance ol the laws ol the land hath ever 
been esteemed dishonourable in those who are entrusted by 
their country to maintain, to admmistei, and to amend them 


But surely there is little occasion to enforce this argument 
any farther to persons of rank and distinction, if we of this 
place may be allowed to foi m a general judgment from those 
who are undei our inspection happy, that while we lay down 
tlie lule, we can also produce the example You will, there- 
lore, peimit youi professor to indulge both a public and pri- 
vite satisfaction, by bearing this open testimony, that, in tlie 
infancy of these studies among u‘^, they weie favouied with 
the most diligent attendance, and pursued with the most un- 
weaiied application, by those of the noblest birth and most 
ample patnmony , some of whom aie still the ornaments ol 
this seat of learning , and others at a greater distance con- 
tinue doing honour to it^s institutions, by compaiiiig out 
polity and laws with those of other kingdoms abroad, oi ex- 
erting their senatorial abilities in the councils of the nation 
at home 


Nor will some degree of legal knowledge be found in the 
least superfluous to persons of infenoi rank especially those 
of the learned professions. The clergy, m particular, besides 
the common obligations they are under m proportion to their 
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lank and fojtune, have aUo abundant jeasoii, consideied 
CH] merely as clergymen, to be acquainted with many biantbe^. 
of the law, winch are almost peculiai and appiopiiated to 
themselves alone Such are the laws i elating to advowsons, 
institutions, and inductions, to simony, and sjinoniacal con- 
tracts, to uniformity, residence, and pluralities to tithes, 
and other ecclesiastical dues, to maniages, (moie especially 
of late,) and to a variety of other subjects, which are con- 
signed to the care of then order by the provisions of paiti- 
cular statutes To nndei stand these aught, to discern what 
IS warranted oi enjoined, and what is forbidden by law, de- 
mands a sort of legal appichension , which is no otheiwise to 
be acquired, tlian by use, and i familiai acquaintance with 
legal wnteis 

For the gentlemen ot the faculty of physic, I iiuisL hanklj 
own that I see no special leason, v\h^ they in paiticuiai should 
apply themselves to the studj of the law, unless m common 
with othei gentlemen, and to complete the chaiactei of ge- 
neral and extensive knowledge , a chai.ictei winch their pio- 
fession, beyond othei s, has lemarkably deseivcd They will 
give me leave, howevei, to suggest, and that not ludicrously, 
that It might fiequently be of use to families upon sudden 
emergencies, if the physician weie acquainted with the doc- 
trine of last wills uid testaments, at least so fai as i elates to the 
formal part of their execution 

Bui those gciilleineu who intend to piofess the civil and 
ecclesiastical laws, ni the spuitual and maiitime couits of tins 
kingdom, aie, of all men (next to common lawyeis), the most 
indispensably obliged to ajiply themselves seiiously to the 
study of oil! municipal laws Foi the civil and canon laws, 
considered with respect to iny intiinsic obligation, have no 
force orauthoiity in this kingdom, they aie no more binding 
m England than oui laws aie binding at Rome But as fai 
as these foreign laws, on account of some peculiar propiiety, 
have in some particular cases, and in some pai ticular courts, 
been intioduced and allowed by our laws, so far they oblige, 
and no farther, their authority being wholly founded upon 
tliat pci mission and adoption. In which we aic not smguhu 
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in our notions foi even in HoUand, wheie the impeual law 
IS much-cultivated, and its decisions pietty generally followed, 
we are informed by Van Leeuwen that “ it receives it^ force 
« from custom and the consent of the people, either tacitly or 
“ expressly given for otheiwise (lie adds) we should no more 
“ be bound by this law, than by that of the Almains, the 
“ Franks, the Saxons, the Goths, the Vandals, and other of 
“ the antient nations” Wheiefore, in all points in which 
tlie (hffeient systems depart fiom each other, the law of the 
land takes place of tlie law ol iloine, wliether aiitient or mo- 
dem, impelled or pontifical And, in those ot our English 
courts, wheiem a leception has been allowed to the civil and 
canon laws, if eithei they exceed the bounds of that reception, 
by extending themselves to othei matters than are permitted 
to them , or d such courts proceed accoiding to the decisions 
of those laws, in cases wheiein it is coiiti oiled by the law of 
the land, the common law in eithei instance both may, and 
frequently does, proliibit and annul then pioceeduigs ** and 
it will not be a sufficient excuse foi them to tell the king’s couits 
at Westnnnstei, that then piactice is wai ranted by the laws of 
Justinian or Giegoi^, oi is contoiinable to the decrees of the 
Rota, or imperial chambei Foi which reason it becomes 
highly necessaiy for every civilian and canonist, that would 
act with safety as a judge, oi with piudence and reputation as 
an advocate, to know m what cases and how lar the English 
laws have given sanction to tlie Konnn , in what points the 
latter are i ejected , and wheie they aie both so intei mixed 
and blended togethei as to foiui ceitani supplemental parts 
of the common jaw ol England, distinguislied by the titles ot 
the king’s maritime, the king’s in ihtaiy, and the king^s eccle- 
siastical law The propuety ot which inquiiy the university 
of Oxfoid has foi more tliau a centuijr so thoioughly seen, 
that m hei statutes * she appoints, that one of the three ques- 
tions to be annually discussed at the act by the ]urist“inceptors 
shall relate to the common law , subjoining this reason, quia 
jut IS civihs $ti((Iiosos deed hand impmios es&c juris munict~ f ] 
pall el differentiae exieri patrnqae juris nofas habere^* 

Dedicaiui c organs jHnscimlis Fda Fletam 5 Rep CRiidrey’scase ^liwt 
iGfiS «J99 

Hale Ills! ( I c 2 Solden in * Tit VJf Sect -1 § - 
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And the statutes"^ of the ninveisity ot Cambiid^e speak cv- 
pressly to the same effect 

From the gcneial use .ind necessity ot some acquaintance 
with the common law, the infeience was extiemely easy with 
legard to the propriety of the piesent institution, in a place 
to whicJi gentlemen of all ranks and degiees lesoit, as the 
fountain of all useful knowledge But how it has come to 
pass that a design of this sort has nevei before taken place 
in the univeisity, and the leason why the study of oiii laws 
has in general fallen into disuse, I shall previously pioceed 
to inquire 

Sir John Foitescue, in his panegyiic on the laws of Eng- 
land, (wind) was written m the leign of Heniy the sixth,) 
puts " a very obvious question into the mouth of the young 
prince, whom he is exhoitmg to apply himself to that bianch 
of learning “ Why the laws of England, being so good, so 
“ fiuitful, and so commodious, arc not taught in the univei- 

sities, as tlie civil and canon laws are In answei to which 
he gives « what seems, with due deference be it spoken, a very 
jejune and unsatisfactoiy leason , being, in short, that ‘‘as the 
“ proceedings at common law weic in his time carried on in 
“ three different tongues, the English, the Latin, and the 
“ French, that science must be necessaiily taught in those 
“ three several languages , but that in the univeisities all 

sciences weie taught in the Latin tongue only,” and there- 
fore he concludes, “ that they could not be conveniently 
“ taught oi studied in oiu universities ” But without at- 
tempting to examine seuously the validity ot this leason, (the 
very shadow of which by the wisdom of our late constitutions 
IS entirely taken awavj) we, perhaps, may find out a better, or 
at least a more plausible account, why the study ot the mu- 
nicipal laws has been banished from these seats of science, 
than what the learned chancelloi thought it prudent to give 
to his royal pupil, 

” Dottor legum viox a doctoratu ilafnt juns nosed Stat Eliz R c 14 Cowel 
operam Icgibus Angliae, ut non sit tm- Institut jjroemto 
i>erUus earu?n leguni quas kabet sua " c 47 

patnOf et diff'eretUvis exten palritqne c 48 
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Thai ancient collection of unwritten maxims and customs, 
which IS called the common law, however compounded, or 
fiom whatever fountains derived, had subsisted immemonally 
111 this kingdom, and, though somewhat altered and impaired 
by the violence of the times, had in great measure weatheied 
tlie 1 ude shock of the Norman conquest This had endeared 
U to the people in general, as well because it^s decisions were 
univei sally known, as because it was found to be excellently 
adapted to the genius of the Englisli nation In the knowledge 
ot this law consisted great part ot the learning of those dark 
ages , It was then taught, says Mi Sclden P, in the monastei les, 
in the nmveisitiesy and ni the ftiniilies of the principal nobility 
The clergy in particular, as they then engiossed almost every 
other branch of learning, so (like their piedecessors the British 
Druids '1) they were peculiarly remai kable foi their proficiency 
in the study of the law Niillus dericus nii,i canstdtcns, is 
the chaiacter given of them soon after the conquest by 
W illiam of Malmsbury ' The judges therefore wei e usually 
cieated out of the sacred ordei % as was likewise the case 
among the Noimans*^; and all the mteuor offices were sup-, 
plied by the lower cleigy, which has occasioned their success 
sots to be denominated clei Jcs to this day. 

But the common law of England, being not committed to 
writing, but only handed down by tradition, use, and expe- 
rience, was not so heartily relished by the foreign cleigy , who 
came over hither in shoals, dm mg tlie reign of the conq^ueioi 
and his two sons, and weic uttei stiangers to oui constitution 
4is well as our language And an accident which soon after 
happened, liad nearly completed Us rum A copy of Justi- 
nian's pandects, being newly" discovered at Amalfi, soon [ 18 ]] 
brought the civil law into vogue all over the west of Europe, 
where before it was quite laid aside ^ and m a mannei for- 
gotten , though some traces of it’s authority remained m Italy ^ 


I* ad Fktam 7 7 
^ Ctt&Ardebello Gall 6 IS 
' De gest reg I 4 
® Dugdale Ong jund c 8 
* Les jitges sent sages jtersonnes et 
autentiques, — stcome les archevesques, 
evesqueSf les chanovnes des eghses catke- 


draulxy et les autres jiersonnes qui ont 
dignttea xti sametes eghses , les abbezy les 
prieurs conventnulXf et les gauvevneurs 
des eghses, Grand Cousiumier, ck 9 , 
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and the eastern provinces of the empire y. This now became 
in a particular manner the favourite of the popish clergy, who 
borrowed the method and many of the maxims of the canon 
law from this original The study of it was introduced into 
several universities abroad, particularly that of Bologna , 
where exercises were perfoimed, lectures lead, and degrees 
confeired in this faculty, as m other blanches of science and 
many nations on the continent, just then beginning to recover 
from the convulsions consequent upon the overthrow of the 
Roman empiie, and settling by degrees into peaceable forms 
of government, adopted the civil law, (being the best written 
system then extant,) as the basis of tfieir several constitutions , 
blending and interweaving it among their own feodal customs, 
in some places with a moie extensive, m otliers a more con« 
fined authority ^ 

Nor was it long befoie the prevailing mode of the times 
► reached England For Theobald, a Noimaii abbot, being 

elected to the see of Canterbury and exti emely addicted to 
this new study, brought ovci with him m his retinue many 
learned proficients theiein, and among the rest Roger sir- 
named Vacarius, whom he placed in the university of Oxford*^, 
to teach it to the people of this countiy But it did not meet 
with the same easy leception m England, where a mild and 
lational system of laws had been long established, as it did 
upon the continent , and though the monkish clergy (devoted 
to the will of a foieign primate) leceived it with eagerness and 
zeal, ^et the laitv, who were more interested to preserve the 
old constitution, and had already severely felt the effect of 
many Noiman innovations, continued wedded to the use of 
the common law King Stephen immediately published a 
C 19 3 proclamation c, fbi bidding the study of the laws, then newly 
imported from Italy , which was treated by the monks ** as a 
piece of impiety, and although it might prevent the introduc- 
tion of the civil law process into om couits of justice, yet did 

> Seldeti nd Fletam 5 5 ^ Rog Bacon, cilat Selden m 

* Domat’s treatise of law, c 18 §9 Fletavi 7 6 tn Fortesc c S3 <^8Rep 
Bputol Innocent IV in M Farts aU Pref 

A I) 1254 ^ Joao Sansbunens jPolyfrut 8 

• A D 1TS8 

Gervte Dorofaern Act Pont^ 
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not hmdet the cleigy fiom re<iduig and teaching it in then own 
schools and monasteiies 

Fncn this time the nation seems to have been divulecl into 
two paities , the bishops and clergy, many of them toreigneis, 
who applied themselves wholly to the study of the civil and 
canon laws, which now came to be inseparably interwoven 
with each otlier , and the nobility and laity, who idheretl with 
equal pertinacity to the old common law both of them reci- 
procally jealous of what they weie unacquainted with, and 
neither of them peihaps allowing the opposite system tliat 
real merit which is abundantly to be found in each This 
appears, on the one hand, from the spleen with which the 
monastic wi iters ® speak of our municipal laws upon all occa- 
sions , and on the otlier, fiom the firm temper which the 
nobility shewed at the famous parliament of Meiton when 
the prelates endeavouied to piocure an act, to declaie all 
bastaids legitimate m case the parents intermaiiied at any 
time aftei wards, alleging this only leason, because holy 
church (that is, the canon law) declaied such children legi- 
timate but “ all the earls and barons (says the pailiament 
“ loll^) With one voice answeied, that they would not change 
“ the laws of England, which had hitherto been used and 
“ approved " And we find the same jealousy pi evading 
above a century afterwards when the nobility declared with 
a kind of prophetic spirit, “ that the lealm of England hath 
never been unto this houi, neither by the consent ot our 
loid the king and the loids of pailiament shall it evei be, 

“ ruled oi governed by the civil law *' And of this temper C 20 ] 
between the clergy and Jaity many more instances might 
be given 

Whiil things were in this situation, the clergy, finding it 
impossible to root out the municipal law, began to withdraw 
themselves by degiees from the temporal coiuts, and to that 
end, very early in the leign of King Henry the third, epis- 

Joan Sansburicns Polycrat 5 16 TtiularCf quae hucusque usiiaiae sunt et 
pQlydor Virgil Hist I 9 approbatae 

* Slat Merlon 20 Hen III c 9 « U Ric II 

Et amines comites et barones voce Selden Jan Angi^r I 2 § 43 
ruponderuntj quod nojunt le^$ An^hae tn Fortetc c, 33 
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copal constitutions were published forbidding all ecclesiastics 
to appeal as advocates m Jbto saecidayi nor did they long 
continue to act as judges there, not caiing to take the oath of 
office which was then found necessary to be administered, that 
they should in all things determine according to the law and 
custom ot this realm ^ ; though they still kept possession ot 
the high office of chancellor, an office then of little jmidical 
jiowei , and afterwards, as ifs business increased by degrees, 
they modelled the process of the com tat their own disci etion 

But wheiever they retned, and wheicvcr their aiithonty 
extended, they cairied with them tlie same zeal to introduce 
the rules of the civil, in exclusion of the municipal law This 
appeals in a paiticular mannei from the spiritual courts ot all 
denominations, tiom the chancclloi’s coints in both oui uni- 
versities, and from the high couit of chanreiy befoic men- 
tioned, m all of which the proceedings aie to this day in a 
course much confoi med to the civil law for which no tolerable 
reason can” be assigned, unless that these courts were all under 
the immediate direction ot the popish -ecclesiastics, among 
whom It was a point ot religion to exclude the inumcipal law , 
Pope Innocent the fourth luii/ing forbidden ^ the veiy reading 
of It by the cleigy, because its decisions weie not founded on 
the imperial constitutions, Init merely on the customs of the 
laity And it it be c<insRlered, that our umveisities began 
about that pel lod to receive then present form of scholastic 
[ 21 ] discipline , that they were then, and continued to be till the 
time of the relormation, entirely undci the influence of the 
popish clergy-; (Sii John Mason the first protestant, being 
also the first lay, chancellor of Oxford ,) this will lead us to 
perceive the leason, why the study of the Roman laws was m 
those days of bigotry pursued witli such alacrity in these seats 

' Spciman Coned AH 1217 without making her a civilian and a 
Wilkins, vol 1 p 574 599 canonist , which Albertus Magnus, the 

** Selden ad Fletam 9 3 renow iitd domiuiLau doctor of the thir- 

‘ M Pans ad -4 D 1254 teenth century, thus proves in his5u»imn 

There cannot be a stronger instance de laudibus chnsliferae virgims ( diiimum 
of the absurd and superstitious vener- magis quam kumayium opus J qv 23 §5 
atiou that was paid to dies,e laws, than “ Item quod jura cioilia, ^ leges, ^ de- 
tiiat the most learned writers of the “ ereta in sunimo, probatur hoe 

times thought they could not form a per- modo , sapientia advocati manifeslalur 
IWct character even of the blessed virgin, ** m tnbus , unuin, quod ohtmeai omnta 
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ot learning and why the common Jaw was entirely despised, 
and esteemed little better tlian heretical 

And, since the lefoimation, many causes have conspired 
to prevent its becoming a part ot academical education As, 
first, long usage and established custom, which, as m every 
tiling else, so especiall}'’ in the foims of scholastic exercise, 
have justly gi eat weight and aiitlioiity KSecondly, the leal 
iiitiinsic meiit of the civil law, considered upon tlie footing of 
reason and not of obhiratioii, which was well known to the 
instructois of oiirjouth, and then total ignorance ofthemeiit 
of the common law, thougli iFs equal at least, and perhaps an 
impiovemcnt on the othei Hut the principal reason of all 
that has hindeied the introductioii of this branch of learning, 

IS, that the study ot the common law, being banished from 
hence in the times ot popery, has fallen into a quite different 
cliannel, and has hitheito been wholly cultivated m another 
place But as the long usage and establislied custom of 
Ignorance ot the laws of tlie land, begin now to Re thought 
umeasonable , and as by these means tlie merit of those laws 
will probably be more generally known, we may hope that [ 22 ] 
the method of studying them will soon revel t to its antient 
course, and the foundations at least of that science will be laid 
in the two universities , without being exclusively confined to 
the channel winch it fell into at the times I have just been 
describing 

For, being then entnely abandoned by the clergy, a few 
stiaggleis excepted, the study and practice of it devolved of 
course into the hands of laymen wlio entertained upon then* 
paits a most lieaity aversion to the civil law ", and made no 
scruple to profess their contempt, nay even their ignorance^ 

contra judicem justum Sapieiitem , nardinus de Busti, (Marmte, part 4 
“ sectiftdo, quod confia adversanum serm 9 ) very gravely subjoins this note 
“ astulum ii^sagaie7n, terlWt quod iit “ Hec videtur incongruum muheres ha^ 

** < ausa desperata sed beatisuma virgo, “ here pentut?n juris Legitur emitt de 
“ contra judicem sapientumnumy Domi- “ uxoie JoannisAndreae glossatonsyquod 
“ nu»i, contra adversanum calhdissi- ** tantam periluitnin utroquejure habuitj 
“ mumt diabolwn , in causa nostra “ ut puUtce tn scholia legerc ausa stt ” 

“ desperata, sentintiam optatani obti- “ Fortesc delaud I L c 2S 

“ nuU ” To which an eminent fran- ® Thia remarlcably appeared m tha 

ciscan, two centuries after«i ards, Ber- cAbC of the abbot of Torum, M 2S 
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of it, in the most public manner But still, as the balance of 
learning was greatly on the side of the clergy, and as the 
common Jaw was no longer togA/, as foimerly, in any part 
of the kingdom, it must have been subjected to many incon- 
veniences, and perhaps would have l>een gradually lost and 
overrun by the civil, (a suspicion well justified from the fre- 
quent tiansciipts of Justinian to be met with m Bracton and 
Fieta,) had it not been lor a peculiar incident, which hap- 
pened at a very critical tune, and contiibuted gieatly to its 
support 

The incident which I mean was the fixing the comt of 
common pleas, the giand tribunal for disputes of property, to 
be held in one ceitain spot, tliiit the seit of ordinary justice 
might be permanent and notorious to all the nation Foi- 
mcrly that, in conjunction with all the other siipeiioi coiiits, 
[ 23 3 was held before tlie king’s capital justiciaiy ot England, m 
the aulaiegi% or such of Ins palaces wheiem his roj-al person 
resided , and removed with his household from one end of the 
kingdom to the othei This was found to occasion gieat 
inconvenience to the siutois, to leniedy which it was made 
an aiticle of the great chaiter of liberties, both that of King 
John and King Heniy the tlnrd ^ that ‘‘ common pleas should 
“ no longer follow the king’s court, but be held m some 
“ certain place ” in consequence ot which they have evei 
since been held (a few necessary removals in times ot the 
plague excepted) in the palace of Westminster only This 
brought togethei the professors of the municipal law, who 
befoie were dispersed about the kingdom, and formed them 
into an aggregate body , wheieby a society was established of 

tldw III 24 wlio had caused a cer- jeant, and afterwards chief baron of the 
tarn prior to be summoned to answer at Exchequer, declares them to be flat 
Avignon for erecting an oratory contra nonsense “ tn ceux parolxj contra in- 
xnhd>itvineimwvi opens bv whi h words “ hibitionem noy\ np ad pas en- 

Mr Seldcn (i/t FlU 8 5 j very justly “ tembnent ’ and justice Schardelow 
understands to be meant the title de novi mends the matter but little by informing 
ojieris nuntiatione. both in the civil and him, that they signify a restitution m 
canon laws, (J/ 1 £7 8 II and Ifieirlaw for which reason he very sagely 

Decretal not Fxtrav 5 32 ) whereby resolves to pay no sort of regard to them, 
the creclioii of any ne v buildings in ** Cean*cst queun restitution enletir ley, 
prejudice of more antient ones was pro- “ pur que a ceo n*avomus regard, &c ’ 
h.bitei But SIctpwitb the kuig’s ser» 17 Sc c 11 
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persons, who, (as Spelman ^ obseives,) addicting themselves 
wholly to the study of the laws of the land, and no longer 
considering it as a mere suboidmate science, for the amuse- 
ment of leisure hours, soon laised those laws to that pitch of 
perfection, which they suddenly attained under the auspices of 
our English Justinian, king Edward the first 

In consequence of this lucky assemblage, they naturally 
fell into a kind of collegiate order , and, being excluded from 
Oxford and Cambridge, found it necessary to establish a new 
university of their own This they did by purchasing at va- 
rious times certain houses (now called the inns of court and 
of chancery) between the city of Westminster, the place of 
holding the king’s courts, and the city of London, for ad- 
vantage of ready access to the one, and plenty of provisions 
111 the other^ Heie exercises weie performed, lectures read, 
and degrees weie at length confencd in the common law, as 
at other universities in the canon and civil The degrees 
were those of barristers (first styled apprentices* from apprendre^ 
to learn) who answeied to our bachelors as the state and [ 24 ] 
degree of a serjeant \ set vientts ad Itgemy did to that of doctor 

Thf crown seems to have soon taken under its protection 
this infant seminaiy of common law; and the more effec- 

'I Glossar 334^ ' Fortesc c -18 antlior’a history ol England, A D 

Apprentices or barristers seem to lid59, in the case of one William de Bus- 
have been first appointed, bv an urdi- sy, who, being called to account for liiS 
nance of king Edward the first in par- great knavery and malpractices, claimed 
liamcnt, m the 20tli year of his reign the benefit of his orders or clergy, which 
(Spclm Glo&i 37 Dugdalc, Ong till then remained an entire secret , and 
Jurtd S5 ) to that end volutt ligamenta CQtfae iuae 

' The first mention which I have met solvere ut palam momtraret se tonsntam 
with in our law books of serjeants or habere clencalem , sed non est jvermis^ 
countors, is m the statute of Westm i sus Satelles vero eum amptenSf non 
3 Kd I c 29t and in Horn’s Mirror, per co}fa^ hgamxna sed per guttur eiint 
ci §10c2 §5»c3 §lm the cq}j}rehcnUbns 3 Iraxtt ad carcerem And 

same reign But M Pans, in his life hence Sir H Spelman conjectures 
erf John II abbot of St Albans, which (Giossar 335 ) that coifs were introo 
he wrote in 1255, 39 Hen Itl , speaks duced to hide the tonsure of such rene* 
of advocates at the common larw, or gade clerks as were still tempted to re 
countors, banci narratores vnlgari- main in the secular courts m the quality 
ier appdlamus) as of an order of men of advocates or judges, notwithtttnding 
well known And we have an example iheir prohibiuon by canon 
of the antiquity of the coif in the same 
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tually to foster and cherish it, kin^ Henry the thud, in the 
nineteenth yeni of Ins reign, issued out an ordei directed 
to the mayoi and sherifFs ot London, commanding that no 
regent of any Inw schools *mithi7i that city should for the fu- 
ture teach law therein^ Tlie word law, oi lege% being a 
general term, may create some doubt at this distance of time, 
whethei the teaching of the civil law, oi the common, or 
both, IS liereby restrained Hut m eithei case it tends to the 
same end If the civil law only is piohibiteil, (which is Mi 
Selden’s"^ opinion,) it is then a letaliation upon the clergy^ 
who had excluded the common law fioni tliety seats of learn- 
ing If the municipal law be also included m the restiiction, 
(as Sii Edwaid Coke’' undei stands il, and which the woids 
seem to impoit,) then the intention is evidently this, by pie- 
veiiting pnvate teachers within tlie walls of the city, to collect 
all the common lawyers into the one public iinivei sity, which 
was newly instituted in the subuibs 

[ 25 ] In this jiuidical univeisity(foi such it IS insisted to have been 
by Fortescue^ and Sir Edward Coke*), thcie are two sorts of 
collegiate houses , one called mns of chancery, m which the 
younger students of the law were usually placed, learning 
and studying,” says Foitescue*, “ the otiginals, and as it 
were the elements of the law, who, profiting therein, as 
they giew to ripeness, so weic tliey admitted into the 
” greater inns of the same study, called the inns of couit” 
And m these inns of both kinds, he goes on to tell us, the 
knights and barons, with other grandees and noblemen of the 
lealni, did use to place their children, though they did not 
desire to liave them thoioughly learned m the Jaw, or to get 
their living by its practice and that in Ins tune there were 
about two thousand students at these several inns, all of whom, 
he informs us, weie Jilii iiobtlium, or gentlemen born 

Hfnce It IS evident, that (though undei the influence of 
the monks our universities neglected this study, yet) iii the 
titne of Henry the sixth it was thought highly necessary, and 

“ Ne ahqM<i scfiohs >egi.ns de legrbus ' ad Flet 8 2 
m eadeni cttilote de caeleio itidem leges ^ c 49 
doc^oi ■* c 40 
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was the universal practice, for the young nobility and gentry 
to be instructed m the originals and elements of the laws 
But by degrees this custom has fallen into disuse , so that m 
the leigii of queen Elizabeth Sir Edward Coke ^ does not 
reckon above a thousand students, and the number at present 
IS very considerably less Which seems principally owing to 
these leasons first, because the inns of chancery being now 
almost totally filled by the inferior branch of the profession, 
are neither commodious nor proper foi the resort ot gentle- 
men of any rank oi figuic , so that there aie vei^ rarely any 
young ".tudcnts entered at the inns of chancery , secondly, 
because in the inns of court all soits of legimen and acade- 
mical supei in tendance, either with regaid to morids oi studies, 
are found impiacticable, and therefore entirely neglected 
lastly, because persons of birth and fortune, after having 
finished their usual com ses at the ui«\ ei sities, have seldom 
leisuie oi resolution sufficient to entci upon a new scheme of f 26 ] 
study «it a new place of instiuction Wherefore few gentle- 
men now resoit to tlic inns of court, hut such for wliom the 
knowledge of practice is absolutely necessary , such I mean 
as are intended for the piofession theiest of our gently (not 
to say our nobility also) having usually retiied to then estates, 
or visited foreign kingdoms, oi entered upon public life, with- 
out any instruction m the laws of the land, and indeed with 
hardly any oppoitunity of gaming instruction, unless it can 
be afforded them in these seats of learning 

And that these are the piooer places for affording assist- 
ances of this kind to gentlemen of all stations and degrees, 
cannot (I think) with any colour of reason be denied For 
not one of the objections which are made to the inns of 
court and chancery, and which I have just now enumerated, 
will hold with legard to the universities Gentlemen may 
here associate with gentlemen of their own rank and degiee 
Noi are their conduct and studies left entirely to then own 
discretion but regulated by a discipline so wise and exact, 
yet so liberal, so sensible, and manly, that then* conformity 
to Its rules (which does at piesent so much honoui to our 
youth) IS not more the effect of constiamt than of their own 
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inclinations and choice. Neither need they appiehend too 
long an avocation hereby fiom then pruate concerns and 
amusements, oi (what is a more noble object) the service of 
their friends and their country This study will go hand in 
hand with then other pursuits it will obstruct none of them , 
it will ornament and assist them all 

13ut if, upon the whole, theie aie any still wedded to mo- 
nastic prejudice, that can enteitain a doubt how far this study 
IS piopeily and regularly academical^ such persons I am 
afraid eitliei have not considered the constitution and design 
of an univeisity, oi else think very meanly of it. It must be 
a deploiablc nanowness ot mind, that would confine these 
seats of instruction to the limited views of one or two 
learned piofessions To the piaise of this age be it spoken, 

[ 27 ] a more open and geneiovis w.iy ot thinking begins now uni- 
versally to prevail The attainment of liberal and genteel 
accomplishments, though not of the intellectual sort, has 
been thought by our wisest and most affectionate pations*^, 
and veiy lately by the whole university'', no small improve- 
ment of om ancient plan ot education and therefore I may 
safely affiiin that nothing (how unnsuul soever) is, under due 
legulations, improper to be taught m this place, which is 
propel fora gentleman to ?/ But that a science, which 
distinguishes the criteiionsof light and wrong, which teaches 
to establish tlie one, and pi event, punish, or redress the 
othci , which employs m its theory the noblest faculties of 
the soul, and exerts m its practice the cardinal virtues of the 
heart , a science, which is universal m its use and extent, 
accommodated to each individual, jet comprehending the 
whole community, that a science like this should evei have 
been deemed unnecessary to be studied in an university, is 
matter of astonishment and concern. Surely, if it were not 

<= Loid cliancellor Clarendon, in Ills ** By accepting m full convocation the 
dialogue of education, among his tract:^, remainder of Lord Clarendon’s history 
p 325 appears to have been \ cry soli from his noble descendants^ on condition 
citous, tliat It might be made * a part to apply thcprohls arising from its pub- 
** of the oniament of our learned aca- hcation to the establishment of & manage 
** demies to teach tlie (|ua1itie5 of riding, in the umversity 
“ dancing, (Hid fencing, at those hours 
** when more serious exercises should be 
** intermitted 
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before an object of academical knowledge, it was high time 
to make it one and to those who can doubt of tlie propriety 
of Its reception among us, (if any such there be,) we may le- 
turn an answei in their own way, that ethics aie confessedly 
a branch of academical learning . and Aristotle himself ha^ 
said, speaking of the laws of his own country, that jurispru- 
dence, oi the knowledge of those laws, is the principal and 
most pel feet branch of ethics'^ (3) 

From a thoiough conviction of this truth, our munificent 
benefacloi, Mr Vineh, having employed abo\c half a cen- 
tury in amassing materials for new modelling and rendeiing 
more commodious the rude study of the laws of the land, con- 
signed both the plan and execution of these his pubJic-spnited 
designs to the wisdom of liis parent university Resolving to 
dedicate his learned labours to the benefit of postciity and 

the peipetual service ol his country V’ he was sensible he 
could not perform his resolution m a bettei and more effectual 
manner, than by extending to the youth of this place, those 
assistances of which he so well remcmbeied and so heartily 
legretted the w'^ant. And the sense which the university has 
entei tamed of this ample and most useful benefaction, must 
appeal, beyond a doubt, from then gratitude m receiving it 
with all possible maiks of esteem^, from then alacrity and 
unexampled disjiatch in canymg it into execution'* , and, 

^ Tc\eta fuaAira apfrrtf tj]s re- adrainistrators, witli the will annexed, 
Aeiat ap6Ti7s es"* Ethtc ctd J\i- (Dr West and Dr Good of Magdalene, 

cojnacfi I 5 c i Dr Whalley of Oriel, Mr Buckler of 

* See the preface to the eighteenth AH Souls, and Mr Betts of University 

volume of his abridgment college,) to whom that care was con- 

* Mr Viner IS enrolled among the signed by the university Another half 

public benefactoi s of the university by year was employed m considering and 
decree of convocation settling a plan of the proposed institu> 

Mr Viner died June 5, 1756 His tion, and in framing the statutes therc- 
elTects were collected and settled, near a upon, which were finally confirmed by 
volume of his work printed, almost the convocation, on the Sd of July, 1758 
whole disposed of, and the accounts 1 he professor was elected on the 20th of 
made up in a year and a half from his October following, and two scholars on 
decease, by the very diligent and worthy the succeeding day And, lastly, it was 


(l) Aristotle’s authority is pressed rothei unfairly to the support of the 
author’s argument, ih the passage c’tcd he is not speaking of jurisprudence, 
but of social or disthbiitive justicfe 
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iibove all, from the laws and constitutions by which they 
have effectual!}- guarded it from the neglect and abuse to 
which such institutions aie liable' We have seen an iiniver- 


agrccd at tlic annual audit m 1761, to 
establish a ftllovvslnp , and a fellow was 
accordingly elected in Januiry follow- 
mg — The residue of this fund, arising 
from the sale of Mr Vintr’s abndg 
ment, will probably be !>ufhtient here 
after to found another fellowship ind 
scholarship, or three more scholarships, 
as shall be thought most expedient 
' Thk statutes are in substance as 
follows 

1 Tir VT the accounts of tins benefac- 
tion be separately kept, and annually 
audited by the delegates of accounts and 
professor, and afterwards reported to 
convocation 

5? Th \t a professorship of the laws of 
England be established, with i salary of 
two hundred pounds annum , the 
professor to bo elected by convocation, 
and to be at the tune of hia edection at 
least a master of arts or baihclor of civil 
law in the university of Oxford, of ten 
years’ standing Irom his matriculation , 
and also a b irnster at law of four years 
standing at the bar 

3 Ijiat such professor fhj hiins^lf, 
or by deputy to be previously approved 
by convocation) do read one solemn pub- 
lic lecture on the laws of I^ngland, and 
in the English language*, in every aca- 
demical term, at certain stated tunes 


previous to the commencement of the 
common law term, or forfeit twenty 
pouiuls for every omi sion to Mr Vi- 
ner’s general fund , and also (by him- 
self, or by deputy to be approved, if 
occasional, by the vice-chancellor and 
proctors, or, it peimanent, both tlic 
cause and the deputy to be annually ap- 
proved by convocation) do yearly read 
one eoini>ktc course of lectures on the 
1 iws of Engi md, and in the English lan- 
guage, consisting of sixty lectures at the 
lexst, to be read during the university 
term tunc, with such proper intervals 
that not moic than four lectures may fall 
within any single week that the pro 
fessor do give a month s notice of the* 
time when the course is to begin, and do 
read gratis to the scholai s of Mr Vi- 
ner s foundation , but may demand of 
other auditors such giatuity as sliall be 
stt*^lcd from time to time by decree 
of convocation , and that for every of the 
said sixty lectures omitted, the professor, 
on complaint made to the vice-chancellor 
within the year, do forfeit forty shillings 
to Mr Viner’s general fund , the proof 
of having performed Ins duty to he 
upon the said professor (4) 

4 That ev try professor do continue 
in his office during life, unless in cast of 
such misbehaviour as shall amount to 


(4) By a statute passed in 1800 the labours of the professor arc veiy 
properly reduced to an inaugural lecture witliin i year after hia election , 
wd an annual course of twenty -four lectures, to be delivered in some one 
full term, with a restriction to the delivery of foui only m any one week 
They arc to be lead gratis to all members of the university , and a neglect 
to read the course incurs a forfeiture of the whole year’s stipend 
At the s line tunc the i csidence of the fellows was dispensed with, and 
that of the schol us was i educed from six months to eighteen weeks, and 
from two months to six weeks, hut the attendance of the scholars upon 
two courses of lectures was enforced, by making it unlaw ful to propose 
them evert for the degree of M A or B C L , until the certificate of the 
piofessorof such attendance shall liave been read in congregation 
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sal emulation, who best should understand, or most faithfully 
pursue, the designs of our generous patron and with plea- 
sure we recollect, that those who are most distinguished by [ 30 ] 
their quality, then fortune, their station, then learning, or 


bannition by the uaivcrsUy statute*!, or 
unless he deserts the profession of the 
law by betaking himscit to another pro- 
fession , or unless after one admonition 
by the vite-chmtcHor and proctors foi 
notorious neglect, he is guilty of another 
flagrant omission , m any of vvhicli cases 
heslnll be d,epriYcd by the vice-chancel- 
loi, With consent of the house of convo- 
cation 

5 fnAa such a number of flllowships 
with a stipend of fifty pounds per annum, 
and schoUrships, with a stipend of thirty 
pounds, becstablished,astlic convocation 
shall from time to time ordain, iccording 
to the state of Mr Vincr s revenues 

6 Ihat every fellow be elected by 
convocation, and at the tunc of election 
be unmarried, and at least a master of 
arts or bachelor of civil ] iw, and a mem- 
ber of some college or hall in the uni- 
versity of Oxford , tlie scholars of this 
foundation, or such as liavebeen sebol irs, 
(if (juaUfied and approved of by convo- 
cation,) to have the prpfbrence that if 
not a barrister when chosen, he be called 
to the bar within one year after his 
election , but do reside m the universitv 
two months m every year, or m case of 
non-rosidence do forfeit the stipend of 
that year to Mr Viner’s general fund (4) 

7 Th \t every scholar be elected by 
convocation, and at the tunc of clettiou 
be unmarried, and a member of some 
college or hall in the university of Ox- 
ford, who shall have been matriculated 
tvv ent^ four calendar muntlis at the least , 
that he do take the degree of bachelor of 
Civil law with all convenient speed (citlicr 
proceeding in arts or otherwise^ , and 
previous to his taking the same, between 
the second and eighth year from his 
matriculation, be bound to attend two 
courses of the professor’s lectures to be 
certified under the professor's hand , and 


witliin one year after taking the same to 
be called to the bar , that he do annuall) 
reside six months till he is of four years 
standing, uid four months from that 
time till he IS niaster of arts or bachelor 
of civil law , after which he be bound to 
reside two months in every year , or, in 
cose of non residence, do forfeit the sti- 
pend of that year to Mr Viner’s general 
fund (t) 

8 Tm ct the scholarships do become 
void 111 case of non-uttcndance on the 
professor, or not taking the degree of 
b ichclor of civil law, being duly idmo- 
mshed so to do by the vice cliancellor 
and proctors , and that both fellowships 
and scholarships do expire at the end of 
ten years after each respective election , 
and become void in case of gross mis- 
behaviour, non-residence for two years 
together, marriage, not being called to 
the bar within the tune before limited, 
(being duly admonished so to be by the 
vice chancellor and proctors,) or desert- 
ing the profession of the law by following 
any other profession and tliat in any of 
tlie^c cases the vicc-chanceliur, with con- 
sent of convocation, do declare the place 
actually void 

9 Th XT in case of any vacancy of the 
professoiship, fellowships, or scholar- 
diips, the profits of the current year be 
rateably divided between the predecessor, 
or bis representatives, and the successor , 
and that a new election be had within one 
month afterwards, unless by that means 
the tune of election shall fall within any 
vacation, in which case it be deferred to 
the first week in the next full term 
And that before any convocation shall be 
held for such election, or for any other 
matter relating to Mr Viner’s benefac- 
tion, ten days’ public notice be given to 
each college and hall of the convocation, 
and the cause of convoking it 
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their experience, have appeared the most zealous to promote 
the success of Mr Viner’s establishment 

The advantages that might result to the science of the law 
it<;elf, when a little moie attended to in the seats of knowledge, 
perhaps would be very consicleiable The leisiue and abi- 
lities ot the leained in these retiienients might either suggest 
expedients, or execute those dictated by wiser heads'^, tor im- 
proving it’s method, retrenching It’s supei fluities, and recon- 
ciling the little conti aricties, which the practice of many cen- 
turies will necessauly cieate m any human system , a task, 
which those, who are deeply employed in business and the 
moie aptive scenes ot the profession, can hiidly condescend 
to engage in And as to the iiitei est, oi (which is the same) 
the reputation of the universities themselves, I may venture 
to pronounce, that if evei this study should airive to any 
tolerable perfection eithei here or at Cambridge, tlie nobi- 
lity and gentry of this kingdom would not shorten their resi- 
dence upon this account, nor perhaps enteitain a worse opi- 
nion of the benefits of academical education Neither sliould 
it be considered as a mattei of light impoi tance, that while 
we thus extend tlie pomoc^ia ot university learning, and 
adojit a new tribe of citizens within these philosophical walls, 
[31 ] we interest a very numerous aiul very poweiful profession m 
the preservation ot our lights aixl levenues 

For I think it past dispute that those gentlemen, who re- 
sort to the inns ol couit with a view to pursue the piofession, 
will find It expedient (whcnevei it is practicable) to lay the 
previous foundations ot tins, as vs ell as eveiy othei science, jn 
one of our learned umsersities Wc may appeal to the ex- 
perience of every sensible lawyer, whether any thing can be 
more liazardous oi discouraging than the usual entrance on 
the study of the law A raw and unexpeiienced youth, in 
the most dangerous season of life, is tiansplanted on a sud- 
den into the midst of allurements to pleasme, without any 
lestramt or clieck but what his own prudence can suggest 
with no pubhc direction m what course to pursue his in- 
quiries, no private assistance to remove the distresses and 


See Lord Bacon’s proposals and affer of a digest 
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difficulties which will always embarrass a beginner In this 
situation he is expected to sequester himself from the world, 
and by a tedious lonely process to extract the theory of law 
from a mass of undigested learning, or else by an assiduous 
attendance on the courts to pick up theory and practice 
togethei, sufficient to qualify him for the ordinary run of 
business How little tlierefoie is it t<i be wondered at that 
we hear of so fiequent iniscarriageis , that so many gentlemen 
of bright imaginations glow weary of so unpiomisinga search*, 
and addict themselves wholly to amusements, or other less 
innocent pursuits , and that so many persons of moderate 
capacity confuse themselves at first setting out, and continue 
ever daik and puzzled duiing the remainder of their lives • 

The evident want of some assistance in the rudiments of 
legal knowledge has given birth to a practice, which, if ever 
It had grown to be gener^j,!, must have proved of extremely 
peinicious consequence I mean the custom by some so very 
warmly recommended, of dropping all liberal education, as 
of no use to students in the law and placing them, in its 
stead, at the desk of some skilful attorney , in order to ini- 
tiate them eaily m all the depths of piactice, and render them 
moie dexterous m the mechanical pait of business A few 
instances of particular persons (men of excellent learning, 
and unblemished integrity) who, m spite ol this method of 
education, have shone in the foremost ranks of the bar, have 
afforded some kind of sanction to this illiberal path to the 
profession, and biassed many parents, of shoit-sighted judg- 
ment, in Its favour not consideiing that there are some 
geniuses, formed to ovcicome all disa(} vantages, and that 
from such particulai instances no general rules can be foi med , 
nor observing, that those veiy persons have frequently recom- 
mended, by the most foicible of all examples, the disposal of 
their own offspring, a \eiy different foundation of legal 
studies, a regulai academical education Perhaps too, in 


* Sir Henry Spelman, in the preface 
to his Glossary, has given us a very 
lively pictme of his own distress upon 
this occasion Emisit me mater 

dinunc, juris nostn capasaendx gratia. ^ 
‘ ‘ ci^us cum vesltbulum salutassem, re- 


pertssem^ue Unguam peregnnamt dia^ 
lectum barbaram, melhodum inconcm- 
namy molem non ingentem solum sed 
perpetuts humeris susttnendamy exci- 
dtt msJii (Jaieor) animvAy' 
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return, I could now direct their eyes to our piincipal seats of 
justice, and suggest a few hints m favour of university learn- 
ing"* ' — but in these all who hear me, I know, have already 
prevented me 

Making therefore due allowance for one or two shining 
exceptions, expeiiente may teach us to foretell that a lawyer 
thus educated to the bai, in subservience to attoriiies and 
solicitors", will find he has begun at the wiongend. If piac- 
tice be the whole he is taught, practice must also be the 
whole he will ever know , it he be uninstructed in the ele- 
ments and first principles upon which the rule of practice is 
founded, the least variation fiom established precedents will 
totally distract and bewilder him ita lex sotpta is the 
utmost his knowledge will arrive at he must never aspne to 
form, and seldom expect to compiehend, any arguments 
drawn d ption^ fiom the spirit of the laws, and the natuial 
foundations of justice 

[ 33 ] Nor h this all, for, (as few persons of biith oi fortune, 
or even of scholastic education, will submit to the diudgery 
of servitude, and the manual labour of copying the trash of 
an office,) should this infatuation prevail to any coiisideiable 
degree, we must rarely expect to see a gentleman of distinc- 
tion or learning at the bai And what the consequence may 
be, to have the interpretation and enfoi cement of the laws 
(which include the entire disposal of out properties, liberties, 
and lives) tall wholly into the hands of obscuie oi illiterate 
men, is mattei of very public concern 

Thf inconveniences her e pointed out can never be effec- 
tually prevented, but by making academical education a pie- 

'"Tlie four highest judicial offices were See Kennet’s Life of Somner, 

at that time filled by gentlemen, two p 67 
of whom had been fellows of A II Souls ® Ff 40 9 1 2 
college , another, student of Cfirist 
Church , and tlic fourth, a fellow of 
Trinity college, Cambridge (5) 

(5) The first two were, Lord Northmgton and Lord Chief Justice 
Willes , the third, Lord Mansfield , and the fourth, Sir Thomas Clarke, 
Master of the Rolls — Mr Christian’s note 
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vious step to tlie piofession of the common law, and at the 
same time making the rudiments of the law a part of acade- 
mical education. For sciences are of a sociable disposition, 
and flourish best in the neighbouihood of each other nor is 
there any branch of learning but may be helped and improved 
by assistances drawn from other arts If, therefore, the stu- 
dent in our laws hath formed both his sentiments and style, 
by perusal and imitation of the purest classical writers, among 
whom the lustoiians and orators wiU best deserve bis regard , 
if he can reason with precision, and separate argument from 
fallacy, by the clear simple rules of pure unsophisticated 
logic , if he can fix his attention, and steadily pursue truth 
through any the most intricate deduction, by the use ol 
mathematical demonstiations , if he has enlarged his con- 
ceptions of nature and art, by a view of the several branches 
of genuine experimental philosophy , if he has impressed on 
his mind the sound maxims of the law of nature, the best 
and most authentic foundation of human laws , if, lastly, he 
has contemplated those maxims reduced to a practical system 
in the laws of imperial Rome, if he has done this or any 
part of It, (though all may be easily done under as able 
instructors as ever graced any seats of learning,) a student 
thus qualified may enter upon the study of the law with 
incredible advantage and reputation And if, in the conclu- 
sion, or during the acquisition of these accomplishments, he [ 34 ] 
will afford himself here a year or two*s farther leisure, to lay 
the foundation of his future labours m a solid scientifical 
method, without thirsting too early to attend that practice 
which it IS impossible he should rightly comprehend, he 
will afterwards proceed with the greatest ease, and will un- 
fold the most intricate points with an intuitive rapidity and 
dearness 

I SHALL not insist upon such motives as might be drawn 
from principles of ceconomy, and are applicable to particulars 
only I reason upon more general topics And, therefore, to 
the qualities of the head, which I have just enumerated, I 
cannot but add those of the heart , affectionate loyalty to the 
king, a zeal for liberty and the constitution, a sense of real 
honour, and well-grounded principles of religion , as neces- 
sary to form a truly valuable English lawyer, a Hyde, a Hale, 

VOL I n 
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or a Talbot. Ami, whatever the ignoiance of some, or uiw 
kindness of others, may have heretofore untuily suggested^ 
e^enence will w an ant us to affirm, that these endowments 
of loyalty and jnibbc spn it, of honoui and ichgion, aie no 
wheie to be found in moie high pei lection than in the two 
universities of this kingdom 

BkijORF I conclude, it may, pci haps, be expected, that I lay 
before you a shoit and gential account of the metliod 1 pro- 
pose to follow, in endeavouring to execute the tiiist yon have 
been pleased to leposc in my hands And in tliese solemn 
lectin es, which aie oulained to be icad at tlie cntiance ot 
every tcim, (moie puliaps to do public honoui to this laud- 
able institution, til in toi tlie ]nivatc instiiictioii of indivi- 
duals p,) I piesiiiiic it will best ansvei the intent of oin bene- 
factoi and the expectation of this leal nod bod^, il I attempt 
to dlustiate, at times, such detached titles of the law, as aie 
the moT>t easy to be undeistood, and most capable of liistoii- 
cal or ciitical oinameiit 13ut in leading the coiii})Iete com sc, 
which IS aniuiall), consigned to my caic, a nune legulai 
method will be nece-isaiy, and till a bcttei is pioposcd, I 
[ 35 ] shall take the hbeity to follow the same that I have aheadv 
submitted to be public‘s To fill up and iinish that onlliiu 
With piopiiety and coiiectness, and to lendei the whole intel- 
ligible to the uninfoiined minds of begiiineis, ( vhoin wt aie 
too apt to suppose acquainted with toinis and ideas which 
they never had opportunity to leain,) this must be my aident 
endeavour, though by no means my piomise, to accomplish 
Yon wnll peirnit me, however, veiy biiefly to desciibe, rathci 
what I conceive an academical exponndei of the law's should 
do, than what I have cvei known to be done 

He should considci his couise as a general map of tin' 
law, maiking out the shape of the country, its connexions 
and boundaries, its greatei divisions and principal cities 
it is not his business to describe minutely the subordinate 

P See Lowth s Oratto Crewtana, sions of the ensuing Commektaries , 
p 365 which were originally submitted to the 

The analysis of the laws of Eng- university m a private course of lectures, 
land, first published J D 1756, and j4 I) 1753 
exhibiting the order ^nd principal divi- 
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limits, or to fix the longitude and latitude of every inconsw 
derable hamlet. His attention should be engaged, like that 
of the readeis in Fortescue’s inns of chancery, “ m tracing 
“ out the originals, and, as it were, the elements of the law ” 

Foi if, as Justinian r has obseived, the tender understanding 
ol the student be loaded at the first with a multitude and 
variety of matter, it will either occasion him to desert his 
studies, Ol will carry him heavily thiough them, with much 
laboui, delay, and despondence These originals ‘should be 
traced to then fountains, as well as oiii distance will admit , 
to the customs of the Britons and Geimans, as lecorded by 
Caesar and Tacitus, to the codes of the noithein nations on 
the continent, and moie especially to those of oiu own 
Saxon pimces, to the lules of the Horn in law eithei left 
here m the days c>f Papmiaii, oi imjiorted by Vacaiius and 
his followeis , but, above all, to that mcxhaustihlc leservoir of [ 36 1 
legal antiquities and leairiing, the teodal law, oi, as Spelman" 
has entitled it, the law of nations in oui western orb These 
piimaiy lules and fundamental principles should be weighed 
and compaied with the precepts of the law oi natiiie, and 
the piactice ol other countries, should be explained by lea- 
sons, illiistiated by examples, and conhiined by undoubted 
aiithoiitics, then hi >loiy should be deduced, their changes 
and revolutions obsei ved, and it should be shewn how^ fai they 
are connected with, oi have it any time been affected by, the 
civil transactions of the kingdom 

A PLAN ol this naluic, if executed with caie and ability^ 
cannot fail of admiiusteiing a most useful and lational entei- 
tainment to students of all lanks and professions, and yet it 
must be confessed that the study of the laws is not meiely a 
matter of amusement foi as a veiy judicious wnter ^ has 
observed upon a similar occasion, the learner ‘‘ will be consi- 

^ Inapicntthus nobis crponcrcju7a2io- drffidtniia ( quae p^crumquc juvenc’i a' (,»- 
mill Romanif ita videntur tiaih titj^ saiusadid perductmus, ad quod, 

commjodtssime, st lyrtma lem ac simplijt Lviore via ductUbi sine ntagno labore, et 
via singula tradanhir , ahoqui, st slaiim ime ulla dtjpdentia matunus perduci 

ab initto rudem adkuc et tnJLi mum am- poiuissel Inst I i 2 

mum, studiost muUUudme ac vai'intaie ® Of parliaments, 57 

rerum orteravertmuSf duorum ulterumy ' Or Taylor s pref to Elem of 

avx deserlOTtni studiomnif efficiemus, Civil Law 
aut cum magno laborCf saepe ettam cum 

D 2 
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“ derably disappointed, if he looks for entertainment without 
« the ex pence of attention ” An attention, however, not 
gi enter than is usually bestowed in mastering the rudiments of 
other sciences, or sometimes in pursuing a favouiite recreation 
or exercise* And this attention is not equally necessary to 
be exerted by eveiy student upon every occasion Some 
blanches of the law, as the formal process of civil suits, and 
the subtile distinctions incident to landed property, which are 
the most difficult to be thoroughly understood, are the least 
wortli the pains of understanding, except to such gentlemen 
as intend to pin sue the piofession To others I may ven- 
ture to apply, with a slight alteration, the woids of Sir John 
Kortestue'^, when fiist his loyal pupil determines to engage 
m this study* “ It will not be necessary tor a gentleman,. 
“ as such, to examine with a close application the ciitical 
“ niceties of the law It will fully be sufficient, and he may 
well enough be denominated a Liwyei, if under the ni- 
strucLion ol a master he tiaces up the principles and grounds 
L 37 ] “of the law, even to their original elements Theretoie 
“ in a very short period, and witli very bttle labour, he may 
“ be sufficiently informed in the laws of his country, il he 
will but apply hjs mind in good earnest to receive and ap- 
“ prehend them For though such knowledge as is necessary 
“ toi a judge is hardly to be acquired by tne lucubiatioiis ot 
twenty years, yet with a genius of tolerable perspicacity, 

“ that knowledge which is fit for a person of birth or con- 
“ dition, may be learned in a single yeai, without neglecting 
“ his other improvements ” 

To the few, therefore (the very few I am peisuaded), that 
entertain such unworthy notions of an university, as to sup- 
pose It intended ioi mere dissipation of thought , to such as 
mean only to while away the aukwaid interval from childhood 
to twenty-one, between the restraints of the school and the 
licentiousness of politer life, in a calm middle state of men- 
tal and of moral inactivity , to these Mr Viner gives no 
invitation to an entertainment which they never can relish. 
But to the long and illustrious tiam of noble and ingenuous 
youth, who are not moie distinguished among us by then 
birth and possessions, than by the regularity of their conduct 

* De iaud I eg c 8 
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and their thirst after useful knowledge, to these our benefac- 
tor has consecrated the fiuits of a long and laborious life, 
worn out in the duties of his calling, and will joyfully reflect 
^if such leflections can be now the employment of his 
thoughts) that he could not more effectually have benefited 
posterity, oi contributed to theservueof the public, than by 
founding an institution which may instinct the using gener- 
ation in the wisdom of oui civil polity, and inform them 
with a desire to be still better accjuamteil with the laws and 
constitution of their country 
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LAW, in its most general and compichensive sense, signifies 
a rule of action, and is applied nuliscriminately to all 
kinds of action, wlietliei animate oi ininimate, lational or ii- 
i itional Thus wo say, the laws of motion, of graMtatioii, of 
o])tits, or mechanics, as A\ell as the laws of natuic and ot 
nations# And it is that rule ot action winch is picsciibed by 
sonic siipeiior, .ind whicJi the infeiioi is bound to obey 

Tuls, when the Supieme Being ioimed the univcise, and 
created matter out of notlimg, he impressed certain piinciples 
upon that mattci, fionr which it c«in never dejiart, and without 
whicli it would cease to be When he put that matter into 
motion, he established ceitani laws of motion, to which all 
moveable bodies must conform And to descend fiom the 
gicatest operations to the smallest, wlicn a workman foims a 
clock, or other piece of mechanism, he establishes, at his own 
pleasure, certain aibitiary laws foi its direction, as that the 
hand shall desciibc a given space in a given time, to which 
law, as long as the work confoims, so long it continues m pei- 
fection, and answers the end of its foiraatioii 

If we farther advance, fiom mere inactive matter to ve- 
getable and animal life, we sliall find them still governed by 
laws, moie numerous indeed, but equally fixed and invariable 
Ihe w'hole pi ogress of plants, fiom the seed to the loot, and 
from thence to the seed again , — the method of animal nutri- 
[ 39 ] tion, digestion, secretion, and all other branches of vital oeco- 
nomy , — aie not left to chance, or the wdl of the creature itself, 
but are perfoimcd m a wondrous mvolunlaty manner, and 
gtuded by unenmg rules laid down by the great Creator. 

5 
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This then is the general signification of law, a lulc of action 
dictated by some superior being and in those creatures that 
have neither the power to think noi to will, such laws must he 
invariably obeyed, so long as the cieatuie itself subsists, foi 
it’s cvisfence depends on that obedience But laws, in then 
moie confined sense, and in vvlncli it is oiir p'esent business 
to considci them, denote the rules, not of action in general, 
but of /tuman action or conduct, that is, the piecepts b> winch 
nmn, tlie noblest ot all subliinaiy beings, .i cieaturc endowed 
V itli both jeason .ind iice-will, is coinmanded to nuike use ol 
tliose faculties m the ijeiuial i osjfulatioii of his bclhivioin 

I\Iav, considcied as a eicaline, niuA nceessaiily be sulijeet 
to the laws of his Cieatoi, fur he is entnelv a dependent being 
A being, independent of any othei, lias no lule to puisne, but 
such as he pi escribes to himself, but a state ot ilcpetidence 
will inevitably oblige the iiifeiioi to take the will of him, on 
v\honi ho depends, as tlie lule of his conduet not indeed in 
evei^ jiuitieuliii, but in all those points whcicin his dependence 
tonsists This piinciplc, theicfore, has moie ni l6ss extent 
and effect, in ]>ioportion as the snpci unity of the one and the 
dependence of the othei is gieatei oi loss, absolute oi limited 
And, coiise([Ucntl}, .is man depends absolutely upon Ins Makei 
foi c\cry thing, it is iiecessaiy that he should ui all points 
coiiloim to his Makei 's will 

This will of his Makei is called ilie law of natiiie For as 
God, when he created matter, and endued it with a principle 
of mobility, established certain rules for the perpetual direction 
of that motion, so, when he cieated man, and endued him 
with flee- will to conduct hiiiiself in all paits of life, he laid 
down ceitam immutable laws of human natuie, whereby that 
fiee-will IS in some degree regulated and restiained, and gave 
him .ilso tlic faculty of leasoii to diseovei the purport of 
those laws 

Considering the Cieator only as a being of infinite potui, 
be w^as able, unquestionably, tp have prescribed whatevei laws 
he pleased to his creature, man, however unjust Or severe 
But as he is afeo a being of infinite wisdom, he has laid down 
only such laws as were founded in those relations of justice, 
i> 4 
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that existed m the natuie of tliuigs antecedent to any positive 
precept. These are the eternal, immutable laws of good and 
evil, to which the Creatot^ himself m all his dispensations con- 
forms, and which he has enabled human reason to discover, 
so far as they are necessary for the conduct of human actions 
Such among others are these principles that we should live 
honestly (1), should hurt nobody, and should lender to every 
one his due, to which three general precepts Justinian * has 
reduced the whole doctrine of law. 

But if the discovery of these first principles of the law of 
nature depended only upon the due exertion of right reason, 
and could not otherwise be obtained than by a chain of meta- 
ph) steal disquisitions, mankind would have wanted some in- 
ducement to have quickened then inquiries, and the greater 
part of the world would have rested content in mental indo- 
lence, and ignorance, it’s inseparable companion As, therefore, 
the Creator is a being, not only of infinite power and wisdom, 
but also of infinite goodness, he has been pleased so to contrive 
the constitution and frame of humanity, that we should want 
no other prompter to inquire after and pursue the rule of 
right, but only our own self-love, that universal principle of 
action. For he has so intimately connected, so inseparably 
interwoven the laws of eternal justice with the happiness of 
each individual, that the latter cannot be attained but by ob- 
serving the former and, if the former be punctually (Obeyed, 
it cannot but induce the latter. In ixinsequence of which 
[ ] mutual connection of justice and human fehcity, he has not 

perplexed the law of nature with a multitude of abstracted 
rules and precepts, referring merely to the fitness or unfitness 
of things, as some have vainly surmised , but has graciously 
reduced the rule of obedience to this one paternal precept, 

that man should pursue his own true and substantial happi- 
“ ness ” This is the foundation of what we call ethics, or 
natural law. For the several articles into which it is branched 
m our systems amount to no more than demonstrating, that 
this or that action tends to mint’s real happiness, and therefore 

* Juruftraeeepta tumtf hone^ ttvetr, non laedirey mum cuique irtbuere 

JnU J I ^ 

(1) Mr Chniuan seemiii to me to object properly to th% author’s manner 
of rendenog the words vtvere, by which, probably, is meant the living 
reputably and respectably 
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very justly concluding that the performance of it is a part of 
the law of nature , or, on the other hand, that this or that 
action IS destructive of man’s real happiness, and, therefore, 
that the law of nature forbids it 

This law of nature being coeval with mankind, and dic- 
tated by God himsell^ is of course superior in obligation to 
any other It is binding over all the globe, in aJI countries, 
and at all times no human laws aie ot any validity, it con- 
trary to this, and such of them as aic valid deiive all their 
force and all then authority, mediately oi immediately, from 
this original (2) 

But in order to apply this to the particular exigencies of 
each individual, it is still necessary to have recourse to reason 
whose office it is to discover, as was before observed, what the 
law of nature directs m every circumstance of life, by con- 
sidering what method will tend the most effectually to our own 
substantial happiness And if our reason were always, as in 
our first ancestor before his transgression, clear and perfect, 
unruffled by passions, unclouded by prejudice, unimpaired by 
disease or intemperance, the task would be pleasant and easy , 
we should need no other guide but this But every man now 
finds the contrary m his own experience, that his reason is 
corrupt, and his understanding full of ignorance and error. 

This has given manifold occasion for the benign inter- 
position ot _divine providence , which, in compassion to the 
frailty, the imperfection, and the blindness of human reason, 
hath been pleased, “ at sundry times and in divers manners,” 
to discover and enforce it’s laws by an immediate and direct 
revelation. The doctrines thus delivered we call the revealed 
or divine law, and they are to be found only in the holy 
scriptures These precepts, when revealed, are found upon 
comparison to be really a part of the original law of nature, 
as they tend in all their consequences to man’s felicity. But 

(e) By this sentence, though somewhat strongly expressed, I understand 
the author to mean merely that a human law against the law of nature has 
no binding force on the conscience , and that if a man submits to the pc> 
nalty of disobedience, he stands acquitted In this sense thll^osition seems 
unquestionable. See the n (6), post, p. 57 
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we are not fioin thence to conclude that tlio knowledge of 
these truths was attainable by reason, in its present corrupted 
state since we find that, until they were revealed, they were 
hid from the wisdom of <iges As then the nioial pioccpts of 
this law aio indeed of tl>e sinic ongiiial with tliose ol the law 
of nature, so their intiinsic obligation is of ecjiial stiength and 
peipetiuty Yet undoubtedly the lev^ealed law is of inhnitely 
11101 0 authenticity than that nioial system wJncli is hamed by 
ethical \vi iteis, and denonnnated the natuial law Because 
vine IS the law ot iiatuie, expiessly declared so to be by God 
himself , the olhci is only what, by the <issistance of human 
leasoii, we iniigme to be that l.iw It we could be as ceitaiii 
ol the latter aswc aie of the loimci, both would have tin equal 
authoiity but, tdl then, they can ncvei be put in an\ conipc- 
tinoii togcihoi 

Upon these two toundaUons, the liw ot nituic and tin l.iw 
of lev elation, depend all liinnan laws, that is to say, no hum in 
laws shoukl be suficicd to conliadict those There lie, it is 
line, a gieat iiumbci ol iiitliffeicnt points, iii which both the 
ilivine law and the iialnial leave a man at his own libcity , but 
winch are tomul ncccssaiy ior the benefit ot society to be 
icstramcd within ccitam limits And lieiein it is that Imnian 
laws have their gieitest toicc and clficacy, loi with logard to 
such points as aic not mdiffeient, human Icovs aie only decl ii- 
atoiy of, and act in suboidiintjoii to, the toimei To uistancL 
in the case of miirdei this is expiessly foi bidden by the diviiu , 
and demoiisUabiy by the natui il law , and fioin these pioln- 
bitioiis aiiscs tile tine unlaw tnlncss ol this crime Tiiose 
human laws that annex a punishment to it, do not at 
C ] all incicase its moral gm It, oi snperadd anyfiesli obligation 
injw 0 conscienhae to abstain fioin its peipetration ( 3 ) Nay, if 
any human law should allow or enjoin us to commit it, we aie 
bound to transgress that human law, oi else we must offend 
both the natural and the divine But with regard to matteis 
that are in themselves indifferent, and aie not commanded oi 
forbidden by those superior laws , such, for instance, as ex- 
porting of wool into foreign countries , here the inferior legis- 
lature has scope and opportunity to interpose, and to make 
that action Unlawful winch befoie was not so 


(■?) bcc post, p 57 
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h mail ^vele to live in a itate of iiatiiie, uiiconiiecletl with 
othci individuals, theie would be no occasion foi any othei 
laws, than the law ol natuie and the Jaw of God Neither 
could any otliei law possibly exist, loi a law always supposes 
some supeiior who is to make it, and in a state of nature we 
are all equal, without any othei supeiior but him who is the 
Author of our being Bnt man was burned lot societv 3 and, 
as IS demonstiatcd bv the wiitci^ on tins subject^, is neither 
capable ot living alone, noi iiuleed has die coinage to do it 
Ilowevei, as it is impossible toi the whok r ic< ut mankind to 
be unitod in one great society, they must necessarily divide 
into many, and toini sqiaiate states, commonwealths, and 
nitioiis, entnely nukpemlent ot each othei, and \et liable to 
i niutral intcic<unse IJciuc arises a third kind ot J iw to 
legiiiate tins mutual luteicouisc, c died “the jaw of nations 
whicii, as none ot tliC"^ suues will ackncAv ledge i upciionty 
in the othei, c uinot be dictated by an) , but dtpencU c nliiely 
upon the 1 iiles of natuial law, 01 upon mutu.il compacts, 
ticaties, leagues, and igrccmcnts between tliesc seveial eoni- 
niunities in the consti uelion also ot which eompacLs, we have 
no other lule to lesoit to, but the law ot natiiic, being the 
only one to whieli <dl the communities aie eijually subject 
and, tiieietoic, the civil law vei) justly oh^cives, tliat q/iorf na^ 
Kifio inlt^ omuf^ homines tonstiliiit, vocatiu jiis gentium 

Thus much I thought it nccessaij to premise eonceimng 
the law of natuie, the icvealcd l^tw, incl the law ot nations, 
befoie Ipiocceclecl to tieat inoie tully ot the piincipal subject 
ot this section, municipal Oi civil law , that is, the lulc by winch 
particular distiicts, communities, or nations aie goveined, 
being thus defined by Justinian ^^jns civile cd quod qnisqtie 
“ sidi jiQpidus Londilmt’^ 1 call it municipal law, ni com- 
pliance with common speech, for though, stuctly, that ex- 
pression denotes the pai iicular customs of one single mujii- 
cipinm or free town, yet it may with suflicient propjiety he 
applied to any one state or nation which is governed by tlie 
same laws and customs 

Municipal law, thus understood, is properly defined to he 
“ a rule of civil conduct prescribed by the supreme power 

PufTendorir, / 7 c 1 . compared with Barbeyrac’s commentary ^ F/ I I 9 
^ Inst 1 2 1 
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in a stale, cominandin^j what is right, and prohibiting what 
“ lb wrong.” Let us endeavour to explain its several pro- 
perties, as they arise out of this definition. 

And, first, it is> a mle not a transient sudden ordei 
from a superior to or concerning a particular person , but 
something permanent, uniform, and universal Therefore 
a paiticular act of the legislature to confiscate the goods of 
Titius, or to attaint him of high tieason, does not enter into 
the idea of a municipal law, for the opeiation of this act is 
spent upon Titius only, and has no relation to the community 
in general , it is rather a sentence than a law But an act to de- 
clare that the crime of which Titius is accused shall be deemed 
high treason, this has peimanency, uniformity, and univers- 
ality, and, therefore, is properly a rule It is also called a rule, 
to distinguish it from advice or counsel^ which we are at liberty 
to follow or not, as we see proper, and to judge upon the rea- 
sonableness or unreasonableness of the thing advised whereas 
our obedience to the Um depends not upon our ajypi obation, but 
upon the maley^si *will Counsel is only matter of persuasion, 
law IS mattei of injunction, counsel acts only upon the willing, 
law upon the unwilling also 

[ 45 ] It IS also called a to distinguish it from a compact oi 
agi cement, tor a compact is a promise proceeding fjoni us, 
law IS a command diiected to us The language of a compact 
IS, “ I will, or will not, do this that of a law is, “ thou shalt, 
“ or shalt not, do it ” It is true there is an obligation which 
a compact carries with it, equal m point of conscience to that 
of a law , but then the original of the obligation is different 
In compacts we oui selves determine and promise what shall be 
done, before we are obliged to do it , in laws, we are obliged 
to act without ourselves determinmg or promising any thing at 
all Upon these accounts law is defined to be a rtdc'^ 

MuNiciPAi. law IS also a rule of civil condwcf.” This 
distinguishes municipal law from the natural, or revealed , 
the former of which is the rule of moral conduct, and the 
lattei not only the rule of moral conduct, but also the rule of 
faith. These regard man as a creature, and point out his 
duty to God, to himself, and to his neighbour, considered in 
the light of an individual. But municipal or civil law regards 
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him also as a citiyen, and bound to other duties towards his 
neighbour, than those of mere nature and religion duties, 
which he has engaged in by enjoying the benefits of the com- 
mon union, and which amount to no more than that he do con- 
liibute, on his part, to the subsistence and peace of the society 

It is likewise “ a rwXe p7 escribed ** Because a bare resolu- 
tion, confined in the breast of the legislator, wghoiit mani- 
festing Itself by some external sign, can never be propel ly a 
law It IS requisite that this resolution be notified to the 
people who are to obey it But the manner in which this 
notification is to be made, is matter of very gieat indifference 
It may be notified by universal tradition and long practice, 
which supposes a previous publication, and is the case of the 
common law of England It in<iy be notified, viva voccy by 
officers appointed for that purpose, as is done with regard to 
pioclamatioiis, and such acts of parliament as are appointed 
to be publicly read in churches and othei assemblies It may, [ 46 
lastly, be notified by writing, printing, or the like , which is 
the general course taken with all oui acts of pai liament Yet, 

whatever way is made use of^ it is incumbent on the promul- 
gators to do it in the most public and perspicuous manner , 
not like Caligula, who (according to Dio Cassius) wrote his 
laws in a very small cliaracter, and hung them up on high 
pillars, the more effectually to ensnare the people There is 
still a moie unreasonable method than this, which is called 
making of laws ex post facto when after an action (indiffeient 
111 Itself) is committed, the legislator then for the first time 
declares it to have been a crime, and inflicts a punishment 
upon the person who has committed it Here it is impossible 
that the party could foresee that an action, innocent when it 
was done, should be afterwards converted to guilt by a subse- 
quent law he had, therefore, no cause to abstain from it , and 
all punishment for not abstaining must of consequence be cruel 
and unjust. ® All laws should be, therefore, made to commence 
infaturoy and be notified before their commencement , which 
IS implied in the term ‘‘ pi escribed,^* But when this rule is in 
the usual manner notified, or pi escribed, it is then the subject’s 

' Such laws among the Romans were “ tabulae^ le^es imvatu homtmbus irro- 
denominated pitinlegiay or private laws, *' gan , id emm est pnvUegtuM, 
of which Cicero (de leg S 19 and in ** imqtMfrttiUu nituiest crudeltiu,hdtil 
bis oration pro dome, 1 7 ) thus speaks ** pemictosmSf nihil quod minus haec 
“ Vetanl leges sacratae, velani duodeum ** amtas/erre possit ’’ 
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business to be thoiougJiIy acQimjnted therewitii , foi if Jgiio- 
lance of what he miglit know were admitted as a legitimate 
excuse, tlie laws would be of no effect, but might always be 
eluded with impumty (4) 

13 UT f.iitliei municipal law is a lule of civil conduct 

prescribed by the siiptemt poxva in a state Foi legislatine, 
as was betoie obsei\ed, is the gicatest act of siipeiioiity that 
can be excicised by one being o\ci another. Wheieloic it is 
lequisite to the \ci^ essence ol a law, that it be inacle by the 
supreme j^owei Sovereignty aiKllegislatuieaie,indeed,con- 
>eitiblc terms, one cannot subsist without the othei 

This will natiiially lead into a shoit inquiry cone* ining 
thenatnie ot society, and civil goveinnient; iUid the natural, 
inheicnt i ight that belongs to the sovereignty of a state, whei- 
ever that soveieijrnty be lodged, of making and enfoicing laws 

Thf only tine and natnial found itions of society are the 
wants and the feais of individuals Not that we can believe, 
with some tlieoictical wiitcis, that thcie evei was a tune wlien 
there was no such ihiiig as society, eithei n itinal or civil , aiid 
that, horn the impulse of itason, and tlnough v sense of then 
wants and weaknesses, individuals met togethci in \ laigc 
plain, enteied into an oiiginal contiact, and chose the tnllesl 
man present to be then govtinoi This notion, of an actiiallv 
existing unconnected state of nature, is too wild to beseiiously 
admitted, ind besides it is plainly contradictory to the levealed 
accounts of the piimitive origin of mankind, and then pieserv - 
ationtwo tlioiisand ycais attcrwaids, both which weie effected 
by the means of single families "i hese foi med the fii st natin nl 
society, among themselves, which, every day extending it’s 
limits, laid the fiist though impcifeet ludiments of cml oi 
political society and when it giew too large to subsist with 
convenience in that pastoral state wherein the patriarchs ap- 
pear to have lived, it necessarily subdivided itself by various 

(4) By a legil fiction, the whole session of parliament is considered as 
one day, and thertfore an act of parlidinent was held to opente fiom that 
da\y, at whatever pel lod of the session it passed m fact Ot couise this 
turned a great many statutes into e-i post facto laws But this injustice 
was remedied by the 53 G 3 c 15, by which all acts, in which a specific 
day« not provided, are directed to take their commencement from the 
day on which they receive the rojitl assent 
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migi -itfons iJito inoie A/rei waid*?, n<$ figuciiltuie jneieased, 
vvliicli employs and can maintain a much gre^iter niimbei ol 
liands, nijgiations became less Itequent and various tubes, 
which had Voimcrly sepaiated, leumtcd again , sometimes by 
compulsion and conquest, sometimes In ‘iLcidont, and some- 
times, peibapj, by compact I3ut llioiigb micu ty had not its 
loinial beginning honi any convention ol mdivuhi il,, actuated 
by tboii wants and then ieais yet it w the sen'it ol then weak- 
ness and impel lection that minkiiul togctlici, that de- 

inonsLiates the necessity ol this union md tha< ,it(ul(ie, 
the solid and nntuial foiind.ition, as well as the cement, of civil 
society And tins is what we mean by the ougin il contiact 
ol soenty, which, though pci hap, m jio iiistmce it has e>er 
bcenloinnlly cxpicsscd at the fust institiuion ofa stitc, yet 
in naUiie and leasoii must alweys be uiidcisLood mil implied, 
m tlie vciy act ot associating logellici namely, tli it the whole 
slioitid piotccl all it’s })aits, and that cveiy pait should piy 
obedience to tlie w ill of I lit w hole , oi, in otliei wuids, that the 
community should guild tlie lights of each iiuhvidiial mem- 
hei, and tliat (in letuin ioi this pioteetion) each individinl 
should submit to the laws of the eoiiunumtv , without wineli 
submission of all it w is uiipossililc that piotectioii could bi 
eeitainly extended to any 

For when civil society is once foinicd, goveinment it the 
same time results, of eouisc, as necessaiy to preset vc and to 
keep til xt society in oidei LJiile>s sonu supeiioi be consti- 
tuted, whose eommmds anil decisions all the membeis arc 
bound to obey, they would still lemain as m a state ol miture, 
without any judge upon eaith to define then sevcial lights, 
and redress then seveial wrongs But, as all the membeis 
which compose this society weie natuially equal, it may be 
asked, in whose bauds arc the leins of government to be en- 
trusted^ To this the general answer is easy, but the appli- 
cation of it to particular cases has occasioned one half of those 
mischiefs, which are apt to proceed from misguided political 
zeal. In genet al, all mankind will agree that government 
should be reposed in such persons, in whom those qualities 
are most likely to be found, the perfection ot which is among 
the attributes of him who is emphatically styled the Supiem6 
Being, the three grand lequisites, I mean of wisdom, ^of 
goodness, and of pow'er wisdom to discein the leal interest* 
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of the community , goodness to endeavour always to pursue 
that real interest , and strength, or power, to carry this know- 
ledge and intention into action. These are the natural found- 
ations of sovereignty, and these are the requisites that ought to 
be found in every well-constituted frame of government. 

How the several forms of government we now see in the 
worhl at first actually began, is mattei of great uncertainty, 
and has occasioned infinite disputes It is not my business oi 
intention to enter into any of them However they began, 
[ 49 ] or by what right soever they subsist, there is and must be in 
all of them a supreme, irresistible, absolute, unconti oiled au- 
thority, m which thQjwa summa imperii, or the rights of 
sovereignty reside And this authority is placed in those 
hands, wherein (according to the opinion of the founders of 
such respective states, eithei expressly given, or collected 
from their tacit approbation,) the qualities requisite for su- 
premacy, wisdom, goodness, and powei, are the most likely to 
be found. 

The political writers of antiquity will not allow more 
than three regular forms of government , the first when the 
sovereign power is lodged m an aggregate assembly, consisting 
of all the fiee membeis of a community, which is called a 
demociacy, the second, when it is lodged m a council, com- 
posed of select members, and then it is styled an ai istocrac^- , 
the last, when it is entrusted m the hands of a single person, 
and then it takes the name of a monarchy. All other species 
of government, they say, are either corruptions of, or reducible 
to, these three 

By the sovereign power, as was before observed, is meant 
the making of laws , for wherever that power resides, all 
others must conform to, and be directed by it, whatever ap- 
pearance the outward form and administration of the govern- 
ment may put on For it is at any time in the option of the 
legislature to alter that form and administration by a new edict 
or rule, and to put the execution of the laws into whatever 
hands it pleases , by constituting one, or a few, or many exe- 
cutive magistrates and all the other powers of the state must 
oiey the legislative power in the discharge of their several 
' functions, oi else the constitution is at an end 
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In a democracy, where the right of making laws resides 
in the people at large, public virtue, or goodness of intention, 

IS more likely to be found, than either of the other qualities 
of government Popular assemblies are frequently foolish 
in their contrivance, and weak in their execution , but 
generally mean to do the thing that is light and just, and 
have always a degree of patriotism oi public spirit In 
aristocracies there is more wisdom to be found than in the t 50 ] 
other frames of government , being composed, or intended to 
be composed, of the most experienced citizens but there is 
less honesty than in a republic, and less strength than in a 
monarchy A monarchy is, indeed, the most powerful of 
any , foi by the entire conjunction of tlie legislative and exe- 
cutive powers, all the sinews of government aie knit together, 
and united in the hands of the prince, but then there is immi- 
nent dangei of his employing that strength to improvident oi 
oppressive purposes. 

Thus these three species of goveininent have, all of them, 
their several perfections and imperfections. Democracies 
are usually the best calculated to direct the end of the law , 
aristocracies to invent the means by which that end shall ho 
obtained , and monarchies to carry those means into exe- 
cution. And the antients, as was observed, had in general no 
idea of any other permanent form of government but these 
three for though Cicero ^ declares himself of opinion, “ esse 
“ optime conshtutam jempubheam^ quae ex t? thus genertbus illis, 

« regally optimo^ et popularly sit modice emfusa yet Tacitus 
treats this notion of a mixed government, formed out of them 
all, and partaking of the advantages of each, as a visionary 
whim, and one that, if effected, could never be lasting oi 
secure. S 

But, happily foi us of this island, the British constitu- 
tion has long remained, and I trust will long continue, a stand- 
mg exception to the truth of this observation. For, as with 

^ In his fragments derep 12 forma laudart factlvds quam eventre^ 

• *' CuTictas naitonet et urbet,popvUust vel, st everalt hand diutuma esse pa- 
** autpnmorest aut Singult regunt de- ** test ” ^nn / 4 c 3S 
“ lecta cv Am et consocuda reipuUicae 
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us the executive power of the laws is lodged in a single per- 
son, they have all the advantages of stiength and dispatch, 
that are to be found in the most absolute monaj^ehy and as 
the legislature of the kingdom is entrusted to three distinct 
powers, entirely independent of each other , first, the king ; 
secondly, the loids spiritual and temporal, which is an aristo- 
cratical assembly of persons selected foi their piety, then 
birth, tlieir wisdom, then valour, or their property and, 

C 51 j thirdly, tlie house of commons, freely chosen by the people 
from among themselves, which makes it a kind of <lemo- 
ciacy , as this aggregate body, actuated by different springs, 
and attentive to diffeient interests, composes the British par- 
liament, and has the supreme disposal of every thing , there 
can no inconvenience be attempted by either of the thiee 
branches, but will be withstood by one of the other two, 
eacli brancli being armed with a negative power, sufficient 
to repel any innovation, which it shall think^ inexpedient or 
dangeiotis 

Here then is lodged the sovereignty of the Butish con- 
stitution , uid lodged as beneficially as is possible for society 
For in no other shape could we be so certain ot finding the 
thiee great qualities of government so well and so happily 
united, If the supreme power weie lodged in any one of 
the three branches separately, we must be exposed to the 
inconveniences of either absolute monarchy, aristocracy, or 
democracy , and so want two of the" three principal ingredients 
of good polity, either virtue, wisdom, or power If it were 
lodged in any two of the branches for instance, in the king 
and house of loi ds , our laws might be providently made, 
and well executed, but they might not always have the good 
of the people m view if lodged m the king and commons, 
we should want that circumspection and mediatory caution, 
vvhich the wisdom of the peers is fo afford if the supreme 
lights of legislature were lodged m the two houses only, 
and the king had no negative upon their proceedings, they 
might be tempted to encroach upon the royal prerogative, 
or perhaps to abolish the kingly office, and thereby weaken 
(if not totally destroy) the strengtli of the executive power 
But the constitutional government of this island is so admira- 
bly tempered and compounded, that nothing can endanger 
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oi hurt it, but destroying the equilibrium of power between 
one branch of the legiblatuie and the rest For if ever it 
should happen that the indepemlence of any one of the three 
should be lost, or that it should become subservient to the 
views of either of the othei two, there would soon be an 
end of our constitution The legislature would be changed [ 52 ] 
from that, which (upon the supposition of an original con- 
tiact, either actual oi implied) is presumed to have been 
originally set U2> by the general consent and fundamental act 
of the society and such a change, however ellected, is ac- 
cording to Mr Locke*' (who perhaps caiiies his theory too 
far) at once an enlne dissolution of the bands of government , 
and the people are theieby i educed to a state of anaichy, 
with liberty to constitute to themselves a new legislative 
))ower 

Havinct thus cursorily consideied the three usual species 
of government, and oui own singukn constitution, seleited 
and compounded from them all, I pioceed to obsei*ve, that, 
as the powei of making laws constitutes the supreme autho- 
rity, so wherever the sujireme authority in any state resides, 
it IS the right of that aiitlioiity to make laws, that is, m the 
words of our definition, piesaibe the rule of cwil action 
And this may be discoveied from the veiy end and institu- 
tion of civil states For a state is a collective body, comjiosed 
of a multitude of individuals, united for their safety and con- 
venience, and intending to act together as one man If it 
therefoie is to act as one man, it ought to act by one uniform 
will But, inasmuch as political communities are made up 
of many natural persons, each of whom has his particular 
will and inclination, these several wills cannot by any natural 
union be joined togethei, or tempered and disposed into a 
lasting harmony, so as to constitute and pioduce that one 
uniform will of the w'hole It can therefore be no otherwise 
produced than by a political union , by the consent of all 
persons to submit their own private wills to the will of one 
man, or of one or more assemblies of men, to whom the 
supreme authority is entrusted and this will of that one man, 
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or assemblage of men, is in different states, accoiding to their 
different constitutions, understood to be laxv 

Thu« far as to the light the supreme power to make 
laws, but faithei, it is it*s duty likewise For, since the re- 
[ 53 ] spective members are bound to conform themselves to the 
will of the state, it is expedient that they receive directions 
from the state declaiatory of that it’s will . But, as it is 
impossible, in so great a multitude, to give injunctions to 
eveiy particular man, relative to each particular action, it is 
therefore incumbent on the state to establish general lules, 
for the perpetual information and direction of all persons in 
all points, whether of positive or negative duty And this, 
in order that every man may know what to look upon as his 
own, what as another’s , what absolute and what relative du- 
ties are required at his hands , what is to be esteemed honest, 
dishonest, oi indifferent , what degree every man retains of 
his natural liberty , what he has given up as the price of the 
benefits of society , and after what manner each person is to 
moderate the use and exeicise of those rights which the state 
assigns him, m order to promote and secure the pubLc tran- 
quillity 

From what has been advanced, the truth of the foimer 
branch of our definition is (I trust) sufficiently evident, that 
“ mumaj)al law is a rule of civil conduct prescribed by the sw- 
“ pi erne power in a state ” I proceed now to the latter bi ancli 
of it, that it IS a rule so piesciibed, “ commanding what is 
“ tight, and prohibiting what is xvrong'^ 

Now, in order to do this completely, it is first of all ne- 
cessaiy that the boundaries of right and wrong be established 
and ascertained by law And when this is once done, it will 
follow of course that it is likewise the business of the law, 
considered as a rule of civil conduct, to enforce these rights, 
and to restrain or redress these wrongs It remains, there- 
fore, only to consider in what manner the law is said to 
ascertain the boundaries of right and wrong; and the 
methods which it takes to command the one and prohibit the 
other 
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For this purpose every law may be said to consist ot seveial 
parts , one, declaratot'y , whereby the rights to be obsei ved, 
and the wrongs to be eschewed, are clearly defined and laid 
down another, directory , whereby the subject is instructed [ 54 ] 
and enjoined to observe those rights, and to abstain from the 
commission ot those wrongs a third, renu dial , whereby a 
method is pointed out to lecover a man’s private rights, or 
redress liis private wrongs to which may be adtled a fourth, 
usually termed the sanction, oi xmuhcaioi y branch ol the law , 
whereby it is signified what evil or penalty shall be mcuried 
by such as commit any public wrongs, and transgiessor ne- 
glect their duty 

Wim legard to the first of these, the dcciai iitoiy part of 
the municipal law, this depends not so much upon the law of 
revelation or of natiiie, as upon the A\isdoin and will ol the 
legislatoi Tins docti me, which befoi e was slightly touched, 
tleserves a more paiticular explication Those rights then 
which God and nature have established, and which are there- 
fore called natuial rights, such as are life and liberty, need 
not the aid of human laws to be more efTectually invested iii 
every man than they are, neither do they rccene any addi- 
tional strength when declared by the municipal laws to be 
inviolable On the contiary, no human legislature has powei 
to abiidge or destroy them, unless the owner shall himself 
commit some act that amounts to a foifeitiue Neithei do 
divine or natural duties (such as, foi instance, the woiship 
ot God, the maintenance of childien, and the like) leceive 
any strongei sanction from being also declared to be duties 
by the law of the land The case is the same as to crimes 
and misdcmesnois, that are foi bidden by the superioi laws, 
and therefore styled mala tn se, such as murdei, theft, and 
perjury, which contract no additional tuipitude from being 
declared unlawful by the inferior legislature (5) For that 
legislature in all these cases acts only, as was before observed, 
in subordination to the great lawgiver, transcribing and pub- 
lishing his precepts So that, upon the whole, the declara- 
tory part of the municipal law has no force or operation at 


^5) See pobt, p 57 n 6 
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all, with regard to actions that aie natuially and intrinsically 
right 01 wrong 

55 ^ Bui, with regard to things in themselves indifferent, the 
case IS entirely altered Tiiese become eithei right or wrong, 
just or unjust, duties or misdemesnors, accoiding as the mu- 
nicipal legislature sees proper, foi piomoting the welfare ot 
the society, and more effectually carrying on the purposes ot 
civil life Thus our own common law has declared, that the 
goods of the wife do instantly upon marriage become the 
property and right of the husband , and oiii statute law has 
dcclaied all monopolies a public offence, yet that light and 
this offence have no foundation in natuic, but are merely 
cieated by the law, foi the purposes ot civil society And 
sometimes, wlieie the thing itself has its use fiom the law ot 
nature, the particulai circumstances and mode of doing it 
become right oi wrong, as the laws of the land shall direct 
Thus, for instance, m civil duties , obedience to superiors is 
the doctrine of levealed as well as natuial religion, but who 
those supeiiors shall be, and m what ciicumstances, oi to 
what degrees they shall be obeyed, it is the piovmce of hu- 
man laws to deteimine And so, as to injuries oi ciinies, 
it must be left to our own legislature to decide, in what 
cases the seizing another’s cattle shall amount to a trespass or 
a theft, and where it shall be a justifiable action, as when a 
landlord takes them by way of distress for lent 

Thus much for the declaratory part of the municipal law, 
and the directoiy stands much upon the same footing j for this 
virtually includes the foimei, the declaration being usually 
collected from the direction The law that says, Thou shaft 

not steal,” implies a declaration that stealing is a crime 
And we have seen* that, in things naturally indifferent, the 
very essence of right and \uong depends upon the direction 
of the laws to do or to omit them. 

The remedial pait of the law is so necessary a consequence 
of the former two, that laws must be very vague and imper- 
[ 56 ] ^^ct without It* Foi in vain would rights be declared, in vain 
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directed to be observed, if there were no niethod of recover- 
ing and asserting those rights, when wrongfully withheld or 
invaded. This is what we mean properly, when we speak of 
the protection of the law Wlien, tor instance, the declma^ 
toi y part of the law has said, that the field oi inheritance, 

which belonged to Titius^ father, is vested by his death in 
‘‘ Titius and the directory pait has foi bidden any one to 
“ enter on another's property, without the leave of the 
“ owner " if Gams, aftei this, will picsume to take posses- 
sion of the land, the remedial pm t of the law will then inter- 
pose It's ofhee , Will make Gaius restore the possession to 
Titiiis, and also pay him damages foi the invasion 

WiiH regal d to the i>a7iction of laws, or the evil that may 
attend the breach of public duties , it is observed, that human 
legislators Iiave foi the most pait chosen to make the sanction 
of then laws rather vinditaioiy than. ) emum t cUorp^ or to con- 
sist rathei in panishmeiits, than m actual particular lewards 
Because, m thefiist place, the quiet enjoyment and protec- 
tion of all our civil lights and libeities, which arc the sure 
and general consequence of obedience to the muincipal law, 
aie in themselves the best and most valuable of all rewards 
Because also, were the exercise of every vntue to be enforced 
by tlie pioposal of particular rewards, it were impossible foi 
any state to furnish stock enough for so piofuse a bounty 
And farther, because the dread of evil is a much more forci- 
ble punciple of human action than the prospect of good''. 

For which reasons, though a prudent bestowing of rewards 
IS sometimes of exquisite use, yet we find that tliose civil 
laws, which enfoice and enjoin our duty, do seldom, if ever, 
propose any privilege or gdt to such as obey the law , but do 
constantly come armed with a penalty denounced against 
transgressors, either expressly defining the nature and quan- 
tity of the punishment, or else leaving it to the discretion of 
the judges, and those who are entrusted with the care of put- 
ting the laws in execution 

Of all the parts of a law the most effectual is the vtndtca- [57 
t(fry For it is but lost labour to say, “ do this, and avoid 
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“ that,” unless v^c also declare, ‘‘ this shall be the conse- 
“ quepce of your non-compliance ” We must therefore 
observe, that the main strength and force of a law consists in 
the penalty annexed to it Herein is to be found the prin- 
cipal obligation of human laws. 

Legislators and their laws are said to compel and oblige , 
not that by any natural violence they so constrain a man, as 
to lender it impossible for him to act otherwise than as they 
direct, which is the strict sense of obligation , but because, 
by declaring and exhibiting a penalty against offenders, they 
bring it to pass that no man can easily choose to transgress 
the law, since, by reason of the impending correction, com- 
pliance is in a high degree preferable to disobedience And, 
even where rewards are proposed as well as punishments 
threatened, the obligation of the law seems chiefly to consist 
in the penalty for rewards, m their natuie, caw only jye) siiade 
and allure , nothing is compulscnp but punishment. 

It is tiue, it hath been holden, and very justly, by the 
pinicipalof oui ethical writers, that human laAvs aie binding 
upon men’s consciences. But if that were the only or most 
forcible obligation, the good only would regaul the laws, and 
the bad would set them at defiance. And, true as this prin- 
ciple IS, It must still be understood with some icstriction. 
It holds, I iippiehend, as to rights , and that, when the law 
has dctei mined the field to belong to Titius, it is matter of 
conscience no longei to withhold or to invade it. So also m 
legaid to natural dtitiesy and such offences as nremala in se 
here we are bound in conscience, because we are bound by 
superior laws, before tliose human laws were m being, to 
perform the one, and abstain from the other. But in relation 
to those laws which enjoin only positive duties^ andfoibid only 
such things as are not mala in scy but mala proJiihita merely, 

[ 58 ] without any intermixture of moral guilt, annexing a penalty 
to non-compliance^ , here I apprehend conscience is no farther 
concerned, than by directing a submission to the penalty, 
in case of our breach of those laws foi otherwise the mul- 
titude of penal laws in a state would not only be looked 


See Vol II p 420 



§2 


LAWS IN GENERAL 


58 


upon as an impolitic, but would also be a very wicked thing ; 
if every such law were a snare for the conscience of the sub- 
ject But in these cases the alternative is offered to every 
man, “either abstain from this, or submit to such a penalty,** 
and his conscience will be clear, whichever side of the alter- 
native he thinks proper to embrace Thus, by the statutes 
for preserving the game, a penalty is denounced against every 
unqualified person that kills a hare, and against every person 
who possesses a partridge in August And so, too, by otlier 
statutes, pecuniary penalties are inflicted for exercising trades 
without serving an apprenticeship thereto, for not burying the 
dead in woollen, for not performing statu te-work on the 
public roads, and for innumerable other positive misde- 
mesnors Now these prohibitory laws do not make the 
tiansgression a moral offence, or sin the only obligation in 
conscience is to submit to the penalty, if levied It must how- 
ever be observed, that we are here speaking of laws that are 
simply and purely penal, where the thing forbidden or enjoined 
IS wholly a matter of indifference, and where the penalty 
inflicted is an adequate compensation for the civil inconve- 
nience supposed to arise from the offence But, where dis- 
obedience to the law involves in it also any degree of public 
mischief or private injury, there it falls within our former 
distinction, and is also an offence against conscience"’ (6) 

Lex 2 iure pocntUis obhgat tantum ad j)o«nam (Sanderson tie conscient 
jioenam, nontlemad culjfam lex jjoena- obligat jtrael viu § 17 24 
fi$ mixta et ad culpant obligal, tt ad 


(6) The obligation of human laws is one of the mobt important subjects 
which can occur in an elementary treatise of law Jeremy Taylor, who 
examines it at full length, and states the arguments on both sides with his 
usual copiousness and ingenuity, tells us, that some of the foreign casuists 
thought It a question so difficult as not to be capable of determination, 
except by tlie Pope in Cathedra Rule of Conscience, b 7 c 1 

Yet, upon general principles, a solution for all practical purposes seems 
not very difficult First, It will hardly be disputed that obedience to the 
just laws of our country, merely as such, is a moral duty. Not to appeal 
to the conclusive test of scriptural authority for this, there are sufficient 
grounds in reason alone to establish it Taylor, alluding to both, calls it 
** certain as an article of faith, and as necessary as any other rule of man- 
ners Nor, secondly, should it be questioned on the other hand, that if 
ever the laws of God and man are at variance, the former are to be obeyed 
in derogation of the latter, because the source of the most binding autho- 

7 nty 
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I HAVE now gone thiough the definition laid down of a 
municipal law and have shewn that it is “ a rule — of civil 
“ conduct — prescribed — by the supreme power in a state — 


rity which human laws can have, is» that the j)ower of the lawgiver ij> 
derived from God , and that power it. clearly abused and misapplied when- 
evei It exerts itself in opposition to the hnown will of God But, thirdly, 
the first picsumption ought to be against the existence of that abuse, it 
must be taken, till the contrary be proved, that the human law is just, and 
not opposed to the divine law This also rests as well on scriptural 
grounds as on the deductions of reason And, therefoie, fourthly, the 
burthen of proof, and the moral responsibility m case of error, he on him 
who disobeys, that is, on him who sets up his own understanding of the 
divine law as a ground m conscience for icf using to submit to the law- 
fully constituted legislature of his country 

Upon these grounds the practical conclusion is, that disobedience is 
alwajs presumptively wrong in morals, though it may be justifiable in the 
one case supposed, ot a contradiction between tlivme and human laws , 
but that It stands m all cases upon the sciious responsibility of the party 
disobcj ing 

Two other predicaments arc pu^ in the text, first, where the human 
law affirms the divine in a matter not indifferent in itself, as, for example, 
where it forbids theft In this case the text lays down that it is declara- 
tory only, and of no independent force or operation at all, m other 
words, that he who steals is neither more nor less guilty in morals, than if 
there were no such law But this cannot be, if it be tiue that obedience 
to the just laws of our country is m itself a moral duty, because then the 
obligation of this last is added to that of the divine Jaw, and a breach of 
it shews a contempt of the authority both of God and man If it be an 
offence in morals to disobey just human laws, when they stand alone, it can- 
not be less an offence, or cease to be an offence against them, if they 
arc broken when in concurrence with the divine law 

Secondly, where the human Jaw commands or prohibits m a matter 
purely indifferent In this case the xuthor says, that the conscience is 
only concerned in the payment ot the penalty imposed on disobedience 
Perhaps we shall find presently, when we consider the principle of obe- 
dience to the laws, that no matter can be purely indifferent, upon which 
the law acts by way of prohibition or command But in the mean time 
the opinion seems a little inconsistent with other parts of the text, 
because it admits that a part of the law at least (the penal part) has a 
binding force on the conscience To escape this, it is said that the law is 
to be understood as offering an alternative, and that the lawgiver did not 
intend the penalty as a punishment, but as a compensation This is not 
very intelligible when reduced to pracuce, compensation for what and to 
whom ? — some injury to some person or body is assumed in the very 
notion of corapens^ion , and, in the case before us, that injury must 
flow from the breach of the lavx , so that the hypothesis is, that the legis- 
lature, seeing that a certain thing cannot be done without injuiy, deliber- 
ately 
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“ commanding what is right, and prohibiting what is wrong ” 
in the explication of which I have endeavoured to interweave 
a few useful principles concerning the nature of civil govern- 


atcly agrees that it shall be done by any one who will pay so much money 
foi doing It , and it clothes this agreement and permission ui the form of 
a direct prohibition 

But even this explan ition will not scr\c in the common case, in which, 
on default or inability of payment, the punishment is whipping or impri- 
sonment, a fine paid to the king, the repi esentative of the injured com- 
munity, may be conceived to be compensation But in the case now 
supposed. It must be said, that the legislature allows an} man to do a 
given act by the hypothesis injurious to the community, who will com- 
pensate It for that injury, by submitting quietly to be whipped 

Penalty, of whatever kind, is only another name foi punishment, and 
pumshnient, as the author himself tells us, in vol iv p 1 1, is not imposed 
for the sake of atonement or expiation, but as a prec lution against future 
offences The amount of the penalty may indicate the importance which 
the legislature attaches to the ciune, and so inducctly the public incon- 
venience of the breach of the law, but it never can be looked upon as 
calculated to heal the wound occasioned by the breach 

Nor have the wisdom oi importance of the law'- any thing to do with 
the principle of our obedience to it , the true principle of that is the 
authority of the lawgivei, which must be the snne, whatever be the law 
If we are convinced that the authority is sufficient, we ought to obey 
equally in great and small, nothing will discharge us but thq opposition of 
a superior authonty, which in truth renders the inferior insufficient The 
same principle, upon which a breach of one commandment is declared to 
make a man guilty of the whole ten, applies to this case, and the more 
closely, the more trivial the matter ni ly seem , for the smaller the induce- 
ment is upon which we bieak the commandment, the greater is the con- 
tempt of the authority 

Common sense and experience approve this reasoning, by shewing that 
nothing 19 in fact indifferent when the law has once prohibited it The 
breach of any one law must be inconvenient either by way of example to 
other persons, or as diminishing the habit of respect for othei laws in 
ourselves The laws of a country form an entire connected body, and 
though “ he that takes a little piece of iron from an iron forge, may do no 
“ great harm , yet if he takes it from a lock or a chain, he disorders the 
" whole contexture 

One argument of the author for the position in the text remains to be 
noticed, because it is of a very plausible nature Jeremy Taylor has stated 
It, and given an answer rather too abstruse and scholastic for this place 
The objection is, that if human laws bind the conscience, then it is in 
the power of human legislators to multiply crime , in Taylor*s own lan- 
guage, then, ** man shall have power to make more ways to the devil, 
“ to make the strait way to heaven yet straiter, and the way to hell, 

** which 
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ment, and the obligatjon of human laws. Before I conclude 
this section, it may not be amiss to add a few observations con* 
cerning the interpretation of laws 

When any doubt arose upon the construction of the Ro- 
man laws, the usage was to state the case to the emperor in 
writing, and take his opinion upon it This was certainly a 
bad method of interpretation To interrogate the legislature 
to decide particular disputes, is not only endless, but affords 
great room for partiality and oppression The answers of 
the emperor weie called his rescripts, and these had in suc- 
ceeding cases the force of perpetual laws , though they ought 
to be carefully distinguished, by every rational civilian, from 
those general constitutions which had only the nature of things 
for their guide The emperor Macrinus, as his histoiian 
Capitolinus informs us, had once resolved to abolish these 
resciipts, and retain only the general edicts , he could not 
beai that the hasty and crude answers of such piinces as 
Commodus anil Caiacalla should be re\eienced as laws But 
Justinian thought otherwise", and he has preserved them all 

" Iml 12 6 


** winch lb already broad enough, yet wider and more receptive of niibcra- 
“ hie and perishing souls ” 

1 cannot see how, on principles of justice, this differs at all from the 
(onceded power of binding the conscience to the payment of penalties, 
or how a compulsory payment of them, when incurred, can discharge the 
conscience And it cannot scnoubly be maintained, th it the law u made on 
a theory of voluntary payment of the penalty It can never have been 
supposed, that the man who smuggles to avoid paying the duty, intends to 
pay, except on compulsion, the treble value of the article, or a penalty 
of 100/ 

But, if we pass over this inconsistency in the text, and admit the argu- 
ment 111 its fullest extent, it is undoubtedly strong to shew the inconve- 
nience of an unnecessary law, and the heavy responsibility under which 
an^ law is made But it can go no farther, if the principles laid down in 
the beginning of this note are true It should be remembered, too, that 
this IS not the only instance, indeed that the instances are not few, in 
which human powers are allowed to act indirectly on the consciences of 
men And as, in a question of convenience, it is always allowable to 
strike a general balance, it may be said that a less evil flows from this 
indirect consequence oi some laws, which consequence it is always m the 
power of the subject to avoid, than good from the vast addition of 
strength thereby given to the sanctions of human legislators in general 
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In like manner the canon laws, or decretal epistles oi the 
popes, are all of them rescripts in the strictest sense. Con- 
trary to all true forms of reasoning, they argue from particu- 
lars to generals 

The fairest and most rational method to interpret the 
Will of the legislator, is by exploring his intentions at the 
time when the law was made, by signs the most natural 
and probable And these signs are either the words, the 
context, the subject-matter, the effects and consequence, or 
the spirit and reason of the law Let us take a short view of 
them all 

1 Words are geneially to be understood in tlien usual 
and most known signification , not so much regarding the pro- 
priety of gi ammar, as their general and popular use. Thus [ go 
the law mentioned by Puffendorf®, which forbad a layman to 
/ay hands on a priest, was adjudged to extend to him who had 
huit a priest with a weapon. Again, terms of art, or tech- 
nical terms, must be taken according to the acceptation of the 
learned in each art, trade, and science. So in the act of 
settlement, where the crown of England is limited “ to the 
<< Princess Sophia, and the heirs of her body, being pro- 
testants,” it becomes necessary to call in the assistance of 
lawyers, to ascertain the precise idea of the words hen s 

her which in a legal sense comprize only certain of 

her lineal descendants. (7) 

2. If words happen to be still dubious, we may establish 
their meaning from the contort , with which it may be of sin- 
gular use to compare a word or a sentence, whenever they 
aie ambiguous, equivocal, or intricate. Thus the proeme, 
or preamble, is often called in to help the construction of an 
act of parliament. Of the same nature and use is the com- 
parison of a law with other laws, that are made by the same 

o L of and N 5 22 3 

f 7) The words “ Vieira of bet body** wdl comprise all lier Imeal de- 
scendants 
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legislator, that have some affinity with the subject, or that 
expre'ssly relate to the same point. Thus, when the law of 
England declaies nniider to be felony without benefit of 
clergy, we must resort to the same law of England to learn 
what the benefit of clergy is and when the common law 
censures simoniacal contracts, it affords great light to the 
subject to consider what the canon law has adjudged to be 
simony. 

3 As to the subject-viaitc7 ^ words are always to be undei- 
stood as having a i egard thereto , tor that is always supposed 
to be in the eye of the legislator, and all his expressions 
directed to that end Thus, when a law of out Edward III 
forbids all ecclesiastical pei sons to purchasepovzszo?«s at Rome, 
it might seem to prohibit the buying of gram and other vic- 
tual, but when we consider that the statute was made to 
[ 61 ] repress the usurpations of the papal see, and that the nomi- 
nations to benefices by the pope were called provisiwis^ we 
shall see that the lestraint is intended to be laid upon such 
provisions only 

4* As to the efftcts and consequenceSf the rule is, tliat where 
words bear eithei none, or a very absurd signification, if 
literally understood, we must a httle deviate from the received 
sense of them Therefore the Bolognian law, mentioned by 
Puffendoifp, which enacted, that whoevei drew blood m 

the streets should be punished with the utmost severity,” 
was held after a long debate not to extend to the suigeon 
who opened tlie vein ot a person that fell down m the street 
with R fit 

5 But, lastly, the most universal and effectual way of dis- 
covering the true meaning of a law, when the words are 
dubious, is by considering the reason and spirit of it , or the 
cause which moved the legislator to enact it For when this 
reason ceases, the law itself ought likewise to cease with it. 
An instance of this is given in a case put by Cicero, or wlio- 
ever was the author of the treotise inscribed to Herennius*’ 
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Theie was a law, that those who jn a storm forsook the 
ship, should forfeit all property therein , and that the ship 
and lading should belong entirely to those who staid m it 
In a dangerous tempest all the manners forsook the ship, 
except only one sick passenger, who by reason of his disease 
was unable to get out and escape By chance the ship came 
safe to port The sick man kept possession, and claimed the 
benefit of the law Now here all the learncxl agree, that the 
sick man is not within the leason of the law , foi the icason 
ot making it was, to gi\e encoinagement to such as should 
\entuie then lives to save the vessel but this is a merit 
which he could nevei pretend to, who neither staid in the ship 
upon that account, nor contributed any thing to its preserv- 
ation 

From this method of interpietmg laws, by the reason of 
them, aiises what we call equity , which is thus defined by 
Grotius% “the correction of that, wherein the law (by lea- 
‘‘ son of it’s universality) is deficient” For, since m laws 
all cases cannot be foreseen or expressed, it is necessary that 
when the general decrees of the law come to be applied to 
particular cases, there sliould be somewhere a power \ested 
of defining thobe circumstances which (had they been fore- 
seen) the legislator himself would have express#>d And these 
are the cases which, according to Grotius, “ lex non exactc 
“ deJimU sed arhtrio honi vin 'permiitit ” 

Equity thus depending, essentially, upon the particular 
circumstances of each individual case, there can be no esta- 
blished rules and fixed precepts of equity laid down, without 
destioying its very essence, and reducing it to a positive law 
And, on the other hand, the liberty of considering all cases 
man equitable light must not be indulged too fai, lest thereby 
we destroy all law, and leave the decision of every question 
entirely in the breast of the judge And law, without equity, 
though hard and disagreeable, is much more desirable foi the 
public good, than equity witliout law which would make 
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every judge a legislator, and introduce most infinite confusion , 
as there would then be almost as many different rules of 
action laid down in our courts, as there are differences of 
capacity and sentiment in the human mind. (8) 

(8) See Vol in ch 27 
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nuinicipal law of England, or the rule of civil conduct 
preset ibed to the inhabitants of this kingdom, may with 
sufficient propriety be divided into two kinds the tex non 
^ciipta^ the unwritten oi common law, and the lex script the 
wutten or statute law 

m 

Thf lex non saipta, or unwritten law, includes not only 
general customs, oi the common law properly so called, but 
also the j)artrtulm customs of certain parts of the kingdom, and 
likewise those partiailar la^ws, that are by custom observed 
only in certain courts and jurisdictions (1) 

AVhen I call those parts of our law leges non •scriptae, I 
would not "be understood as il all those laws weic at present 
meiely oral, or communicated from the formei ages to the 
piesent solely by word of mouth It is true, indeed, that, in 
the profound ignorance of letters which formerly ovei spread 
the whole western world, all laws were entirely traditional, 
foi this plain reason, because the nations among which they 
prevailed had but little idea of writing Thus the British as 
well as the Gallic Druids committed all their laws as well as 
learning to memory * , and it is said of the primitive Saxons 
here, as well as their brethren on the continent, that leges 
sola memorta et mu rettnebant^ But with us, at present, the 

* Caes de Ji G hb 6 e 12 Spclm Gl 362, 

(l) In the Greek and Roman law, there was this distinction of written 
and unwritten law, constat aiitem jus nostrum, quo utimur, cut servpto, aui 
stne sertpio, ut apud Grcecos, tw voixaav oi titv ot 9c aypwpou Sirbe 

sertptojus ventt quod usus approhamt, nam diuturm mores, consensu uten^ 
tiuni comprobdit, legemimitantut , Inst 1 2 5 &9 
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monuments and evidences of oui legal customs aie contained 
in the recoids of the several couits of justice, books of 
64 ] reports and judicial decisions, and in the treatises of learned 
sages ot the profession, pieseived and handed down to us horn 
the times of highe^>t antiquity However^ I therefore style 
these paits ofoui law leges 71071 saiptae^ because their original 
mstitution and authonty aie not set dov^n in willing, as acts 
of parliamt lit aie, but they leceive then binding powei, and 
the force of laws, by long and nnmemoiial usage, and by 
their universal leception thioiighout the kingdom In like 
manner as Aiilus Gellius defines the nmi scriptuin to he 
that which is» tact to et tUxtaato homimm consensu et monbus 


Our antieiit law^eis, ami })articuldily Fortescuei, insist 
with abundance of warmth that these customs are as old a*; 
the piimitive Britons, and continued down, through theseveial 
mutations ot government and inhabitants, to the piesent time, 
unchanged and unadulterated This may be the case as to 
some, but in gencial, as Mr Selden in his notes observes, 
this assei tion must be understood with many grains of allow- 
ance , and ought only to signify, as the ti uth seems to be, that 
there never was anj^ formal exchange of one system of laws 
foi anothei , though doubtless, by the intermixture ot adven- 
titious nations, the Romans, the Piets, the Saxons, the Danes, 
and the Normans, tliey must have insensibly introduced and 
incorporated many ot their own customs with those that were 
before established thereby ni all probability improving the 
texture and wisdom ot the whole by the accumulated wisdom 
of divers particular countiies Oui laws, saith Lord Bacon 
are mixed as our languitge and as our language is so much 
the nchei, the laws are the moie complete. 

And, indeed, oui antiquarres and eaily historians do all 
positively assure us, that our body of laws is of this com- 
pounded nature For they tell us, that an the time of Alfred 
the local customs ot the several provinces of the kingdom were 
grown so various, that he found it expedient to compile his 
tlome-hook^ 01 hbe7 pidictaliSy foi the general use of the whole 
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kingdom ^I'his book is said to have been extant so late as 
the reign of king Edwaid the tointh^ but is now unfoi Innately 
lost ft contained, we may probably suppose, the principal 
maxims of the common law, the penalties toi misdemeanois, 
and the forms of judicial ])ioceedings (2) Thus much may 
at least be collected from that injunction to obseive it, which 
we find m the laws of king Edwaid the eldei, the son of 
Alfied ^ “ Ommlnis qia 7 eipublicae piatsvnf ettam aique ttxam 

mando^ nt omniinot aeqiws se px oeht'aiU judiccs, pa ituh ac in 
jiiihctah libu) {^aaonicc^ bom boc) ^uiplMm habelw , nec 
qmcquam foxmident qmn jm cuimunne^ (Saroxtice, polcpdice) 
‘‘ atidacta hhatque dicant^^ 

But the iriuption and estabhsliment of the Danes in Eng- 
land, which followed soon aftei, mtioduced new customs, and 
caused this code of Allied in many pi evinces to fall into dis- 
use, 01 at least to be mixed and debased with othei laws of a 
coarser alloy So that about the beginning of the eleventh 
centinv theie were three piincipal systems of laws pi evading 
in different districts 1 The A/e/ C6'a-Z^ag^, or Meici an laws, 
which were obseived in many of the midland counties, and 
those boidenngon the piincipality of Wales, the letreat of the 
ancient Britons, and therefore veiy probably intermixed with 
the British or Diuidical customs — 2 The West-Saxon-Laf^e^ 
or laws of the West Saxons, which obtained in the counties 
to the south and west of the island, from Kent to Devonshire 
These were probably much the same with the laws of Alfretl 
above mentioned, being the municipal law of the lar most 
considerable part of his dominions, and particularly including 
Berkshire, the seat of his peculiar residence 3. The r)ane-~lMgey 
or Danish law, the very name of which speaks its original and 


( 2 ) Mr Turner is of opinion that the laws of Alfred, which are found m 
WiJkins’ collection are the dome-book here mentioned , if they be so, 
they ceitainlv do not foiin a code answenng to our expectation of a selec- 
tion and arrangement of the local customs of the several provinces for 
general use Mr Hallam observes truly, that they are neither numerous 
nor particularly interesting , and he calls it a loose report of late writers, 
that Alfred compiled any general cotie for the government of hiS kingdom^ 
Hist of Anglo-Sax b v ch»6 Midd Ages th vni p 1 , 
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and composition. This was piuicipally maintained in the rest 
of the midland counties, and also on the eastern coast, the 
part most exposed to the visits of that piratical people As 
for the very northern provinces, they were at that time under 
a distinct government ^ 


Out of these three laws, Roger Hoveden S and Raniilphus 
Ces tren SIS ‘‘ inform us, king Edward the Confessor extracted 
one uniform law or digest of laws, to be observed thioughout 
the whole kingdom , though Hoveden and the author of an 
old manusci ipt chronicle * assure us likewise, that this work 
was piojected and begun his giandfathei king Edgar 
And indeed a geneial digest of the same natuie has been 
constantly found expedient, and theicfore put in piactice by 
othei great nations, which were formed irom an assemblage 
of little provinces governed by peciihai customs As in Poi- 
tugal, under king Edward, about the beginning of the fifteenth 
century ^ in 8paiii, under Alonzo X , who, about the year IS.'iO, 
executed the plan of his fkthei St Ferdinand, aiul collected 
all the provincial customs into one uniform law, in the cele- 
brated code entitled la^ pm tidas^ and in Sweden, about the 
same oeia , when a univeisal body of common law was compiled 
out of tlie paiticulai customs established by tlie laglimun of 
every piovince, and entitled the land*s lag/t, being analogous 
to the common /aw of England 


Both these undertakings of king Edgar and Edward the 
Confessoi, seem to have be«Mi no more than 'a new edition, oi 
flesh piomulgation of Alfred’s code or dome-book, with such 
additions and impiovements as the expenence of a century 
and a half had suggested For Alfred is generally styled by 
the same historians the legum Anghcanmum conditor, as Ed- 
waul the Confessor is the restitutoi These, however, are the 
laws winch our historians so often mention under the name of 
the laws of Edward tlie Confessoi , which our ancestors stiug- 
gled so hardly to maintain under the first princes of the 

^ Hal Hist 55 * Mod Un Hist xxii 1 15 

» ^n Hen II * jtx 211 

^ Ml Edw Confessor »» J^bul xxxiii £1 5fi 

‘ m Seld ad Eadn^er 



OF ENGLAND 


67 


§3 

Not man hue, and which subsequent princes so irequently 
promised to keep and restoie, as the most popular act they 
could do, when pressed by foreign emergencies or domestic 
discontents. These are the laws that so vigorously withstood 
the repeated attacks of the civil law , which established in the 
twelfth centuiy a new Roman empire over most of the states 
of the continent states that have lost, and, perhaps, upon’ 
that account, their political liberties , while the free constitu- 
tion of England, perhaps, upon the same account, has been 
rather improved than debased. These, in shoil, are the laws 
which gave use and original to that collection of maxims and 
customs which is now known by the name of the common law 
A name either given to it, in contiadistinction to other laws, 
as the statute law, the civil law, the law inei chant, and the 
like, or, moie probably, as a law common to all the realm, 
the juit commxme or Julo ight mentioned by king Eilward the 
elder, after the abolition of the several piovincial customs and 
particulai laws before mentioned. 

Bui though this IS the most likely fouiulation of this col- 
lection of maxims and customs, yet the maxims and customs 
so collected, are of higher antiquity than memoiy or history 
can reach , nothing being more difficult tlian to asceitam 
the precise beginning and first spring of an antient and long- 
established custom Whence it is that in our law the good- 
ness of a custom depends upon iFs having been used time out 
of mind, oi, m the solemnity of oui legal phrase, time wheieot 
the memory of man runneth not to the contraiy This it is 
that gives it it's weight and authority and of this nature are 
the maxims and customs which compose the common law, oi 
lex 7ion$ctipta^ of this kingdom. (3) 

This unwritten or common law is propcily distinguishable 
into three kinds 1. General customs , which are the universal 

(3) See post, V 11 p 3 1 1 hardly know, whether 1 need caution the 

student not to suppose that he who relies on a custom, is bound to jirove 
the usage affirmatively for the whole period of legal memory It is 
enough if such proof be carried bock as far as the nature oi the case niakes 
*t reasonable to expect that it can be, and if there be no contrary usage 
shewn from the time of Richard the hii&t 

F 3 
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lule of the whole kjiigclom, and form the common law, iii it’s 
stnctei and more usual signification 2. Partjculai customs , 
which for the most part affect only the inhabitants of particulai 
distiicts 3 Certain particulai laws, which by custom aie 
adopted and used by some particular com ts, of pretty general 
and extensive jurisdiction 

^ I As to geiieial customs, oi the common law, piopeily so 
called , this is that law by which proceedings and determin- 
ations 111 the king’s oidinaiy coutts of justice aie guided and 
directed This, for the most pait, settles the course in which 
lands descend by inheiitance , the manner and foim of acquir- 
ing and transfeinng pioperty , the solemnities and obligation 
ofcbntracts , the rules of expounding wills, deeds, and acts of 
parliament, the lespectivc leniedies of civil mjuiics, the 
several species of tempoial offences, with the manner and de- 
giee of punishment , and an infinite luimbci ol minutei paiti- 
culars, which diffuse themselves as extensively as the oidinary 
distribution ot common justice lequires Thus, ioi example, 
that there shall bcfoui superioi courts ofiecoid, thechanceiy, 
the kiiig^s bench, the common pleas, and the excheqiiei , — tliat 
the eldest son alone is heir to Ins ancestor, — that piopeity 
may be acquired ami transleried by writing, — that a deed is 
of no validity unless sealed and deliveied, — that wills shall 
be constiucd more favouiably and deeds moie strictly , — that 
money lent upon bond is recoverable by action of debt , — 
that breaking the public peace is an offence, and punishable 
by fine and impiisonment — all these are doctrine* that aie 
not set down in any written statute or oidmance,' but depend 
merely upon immemorial usage, that is, upon common law, foi 
then support 

Some have divided the common law into two principal 
gi Guilds or foundations , 1 Established customs, such as that, 
wheie theie aie brothers, the eldest brother shall be heir to 
the second, in exclusion of the youngest , and, 2 Established 
rules and maxims as, ‘‘ that the king can do no wrong, that 
“ no man shall be bound to accuse himself,” and the like 
But I take these to be one and the same thing. For the au- 
thouty of these maxims rests entirely upon genet al leceptioii 
juid usage , and tlie only method of proving, that this oi that 

1* 
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maxim is a rule of the common Jaw, by bliewiiig that it hatli 
been always the custom to observe it 

But here a very natural, and very matenal, question arises [ 69 
bow are these customs oi maxims to be known, and by whom 
IS their validity to be determined ^ The answer is, by the 
judges m the several courts ol justice They aie the deposit- 
aries of the laws, the living oracles, who must decide m all 
cases of doubt, and who are bound by an oath to dc cide ac- 
cording to the law of the land Their knowledge of that law 
ix derived from expeiience and stuefy, from the “ vigintt an- 
“ 710 } um kicuhr ationeSj^ which Fortescue ” mentions , and fioin 
being long personally accustomed to the judicial decisions ol 
their predecessoi s And indeed these judicial decisions aie 
the piincipal and most authoiitative evidence that can be given 
of the existence of such a custom as shall form a pait of the 
common law The judgment itself, and all the pioceediiigs 
pievious thereto, aie carefully legistered and picseivet^ undei 
the name of lecoiih^ m public lepositoiies set apait foi that 
particular* pill pose , and to them frequent lecouise is had, 
when any ciitical question arises, in the determination of which 
former precedents may give light oi assistance And theie- 
foie, even so early as the conquest, we find the j}} aetu itot'um 

memoita eventoium^* reckoned up as one of tlie chief qualifi- 
cations of those, who were held to be “ legibiis pai)iae optime 
‘‘ instituti ® ” For it is an established rule to abide by foimei 
piecedents, where the same points come again in litigation 
as well to keep the scale of justice even and steady, and not 
liable to waver with eveiy new judge’s opinion, as also because 
the lawman that case being solemnly declared and determined, 
what before was uncertain, and perhaps indifferent, is now 
become a permanent i ule, which it is not m the breast of any 
subsequent judge to altei oi vary from, accoiding to his pri- 
vate sentiments he being sworn to determine, not according 
to his own private judgment, but according to the known laws 
and customs of the land , not delegated to pronounce a new 
Jaw, but to maintain and expound the old one. Yet this lule 
admits of exception, where the foimei detei mination is most 
evidently cojftrary to reason, much more if it be cleaily con-* 

4- 
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trary to the divine law. But even in such cases the subsequent 
judges do not pretend to make a new law, but to vindicate the 
old one from misrepresentation. For if it be found that the 
former decision is manifostly absurd or unjust, it is declared 
not that such a sentence was had lawy but that it was 7iot Uvwy 
that is, that it is not the established custom of the realm, as 
has been erroneously determined And hence it is that our 
lawyers are with justice so copious in their encomiums on the 
reason of the common law, that they tell us, that the law 
is the perfection of reason^ that it always intends to conform 
thereto, and that what is not reason is not law. Not that the 
particular reason of every rule in the law can at this distance 
ofiNU be always precisely assigned , but it is sufficient that 
there be nothing in the rule flatly contradictory to leasoii, and 
then the law will presume it to be well hiunded ^ And it hatli 
been an antient observation in the laws of England, that when- 
ever a standing rule of law, of which the reason, perhaps, 
could ftot be remembered or discerned, hath been wantonly 
broken m upon by statutes or new resolutions, the wisdom ol 
the rule hath m the end appeared from the inconveniences that 
have followed the innovation 

The doctrine of the law then is this * that precedents and 
rules must be followed, unless flatly absurd or unjust for 
though their reason be not obvious at first view, yet we owe 
such a deference to former times as not to suppose that they 
acted wholly without consideration To illustrate this doctrine 
by examples It has been determmed, time out of mind, that 
a brother of the half blood shall never succeed as heir to the 
estate of his half brother, but it shall rather escheat to the 
king, or other supeiior lord Now this is a positive law, 
fixed and established by custom, which custom is evidenced 
by judicial decisions ; and, therefore, can never be d^arted 
from by any modern judge without a breach of his oath, and 
[ 71 ] the law For herein, th^e is nothing repugnant to natural 
justice, though^ the artificial reason of it, drawn from the^ 
foodal law, may not be quite obvious to every body. Anj^ 

•* Herein agreeing witli the civil « eoruffi, quw inqutrt 

Ff, If 3 21 ** Non OTiintum, quat ** non opwtet mtUia ex ht$, 

** a mqjartbus constUuta sunt, quae certa sunl$ minerluntur 

** ratio rcd(H potest, £t tdeo raliones 
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tlieretore, though a modern judge, on account of a supposed 
hardship upon the half brother, might wish it had been other- 
wise settled, yet it is not m his power to alter it. But if any 
court were now to determine, that an elder brother of the 
half blood might enter upon and seize any lands that were pur- 
chased by his younger brothei, no subsequent judges would 
scruple to declaie that such prior determination was unjust, 
was unreasonable, and therefore was not Icern* So that the law^ 
and the opinion of the judge ^ are not always convertible terms, 
or one and the same thing, since it sometimes may happen 
that the judge may mistake the law Upon the whole, how- 
ever, we may take it as a general rule, “ that the decisions of 
“ courts of justice are the evidence of what is common law 
in the same manner as, in the civil law, what the empeioi had 
once detei mined was to serve foi a guide foi the tutuie 

The decisions, therefoie, of couil^ are held in the highest 
regard, and are not only preserved as authentic recoids in the 
treasuries of the several courts, but are handed out to public 
view in the numerous volumes of ^5 which furnish the 
lawyer’s library These repoits aie histones of the several 
cases, with a short summary ot the proceedings, which are 
pi eservfed at large in the record , the arguments on both sides, 
and the reasons the court gave for it’s judgment , taken down 
m short notes by persons present at the determmation. And 
these serve as indexes to, and also to explain, the records , 
which always, in matters of consequence and nicety, the judges 
direct to be searched The reports are extant in a regulai 
series from the reign of king Edward the second inclusive , 
and from his time to that of Henry the eighth weie taken b^ 
the prothonotaries, or chief scribes of the court, at the expence 
of the crown, and published annually ^ whence they are known 
under the denomination of the year^^books. And it is much to 
be wished that this beneficial custom had, under proper regu- 
lation, been continued to this day for, though king James the 
first, at the instance of lord Bacon, appomted two reporters % 

J “ Si tmpertahs mfi^estas causani “ esse legem, Jion soium tilt causae pro 
“ cogmtuywduer jj^mvnaveru, et jwr- 'qua pr^u^ta. est, jed ei m 

itbus, comirm^bmMutiSyjmUetiSxant ** dmtltl^s *’ C 1 14 12, 

" 4ixent, omnes ommno judtces, gut ’’ FatT 15 Jac, p. 18, 17 Rym 26 

‘iu6 mstro tmperto sunt, sctanl kanc 
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with a handsome stipend for this purpose (4), yet that wise in- 
stitution was soon neglected, and from the reign of Henry the 
eighth to the present time this task has been executed by many 
private and contemporary hands , who, sometimes through 

( 4 ) The king’s ordinance for establishing these reporters, is drawn by 
the hand ot an experienced and able master After leciting his anxious 
care for the preservation of the law, and his desire to extend the benefits 
of that care to posterity, the king proceeds thus — 

“ Wheiefore fynding that the common lawc of England is pimcipallic 
declared by the grave i evolutions and arrests of the reverend and learned 
judges uppon the cases that come before them from tyme to tyme, 
and that the doubts and questions likewise, which arnse uppon the CJ^po- 
«jtton of statute lawe, are by the same means cleered and ruled , Wee doe in 
our 10 ^ all judgment perceive and conclude that nothing canne more con- 
duce to the good of our lawes, then the keeping of that fountame clecrc 
without trouble or mixture 

“ In regard, whereof, we have thought good to rcvive,and renew the aun- 
cient custom of appointing some grave and lerned lawyers to attende oui 
courts at Westminster, for the reporting of the judgments and resolutions 
of lawe which there shall passe from time to time , whose dutie we in- 
tendc to be to report (though compcndiouslc yet truely and narrativchc), 
that which passeth according to the auncicnt manner, in such sort as that 
the pimcipall case adjudged may be discerned Irom any by-cases, and the 
pointe adjudged uppon debates maic be likewise di^nguished irom that 
which is but an adnnttaunce , and which of the by-cases are put by the 
judges as their opinions, and which are put only by the sergeaunts or 
pleaders their part, soe that authorities of unequal! natures be not con- 
founded, but evene thing maye appeare in the true waight ” 

He then ordains the appointment of two reporters, “ who shall divide 
their labours betwixt themselves, as they think good, and shall alwaies at- 
tend the judges' of such courts, where the judgments or resolutions shall 
passe, with their reports, to the ende they maie be considered of and re- 
viewed by the said judges before they be published, and likewise that they 
be presented to our chauncellor or keeper for the time being, thai wee 
mate bee acquainted therexvithy and such of our councell as we shall thmke 
conveniente ” 

The ordinance then fixes the salary at 100/ for each reporter, and 
directs the judges to countenance them upon ail occasions, “as men em- 
ployed in a service tending so greatlie to the honor and preservation of 
the lawes of our realme, and founded by our royaU constitution ** 

It 18 impossible to describe more accurately and judiciously the duty of a 
reporter, yet the expressions in italics seem to have proceeded from the 
pen of the king himself, and his habits, and the pleasure which he took in 
personal interference in matters relating to the law, render it not impro- 
bable that he may at least have revised, and added to thj|''ordjnance itseli 
before its publication 
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haste and inaccuracy, sometimes through mistake and want of 
skill, have published very crude and imperfect (perhaps con- 
tradictoiy) accounts ot one and the same determination Some 
of the most valuable ot the antient leports are those pubhshed 
by lord chief justice Coke , a man ot infinite learning in his 
profession, though not a little infected with tlie pedantry and 
quaintness of the times he lived in, which appear strongly in 
all his works Howevei, his writings are so highly esteemed, 
that they are generally cited without the author^ name * 

Besides these leporters, there aie also other authors, to 
whom great veneration and lespect is paid by the students ot 
the common law Such aicGlanvil and Bracton, Britton and 
Fleta, Henghani and Littleton, Statham, Biooke, Fitzherbert, 
and Staiiiidforde, with some othcis of antient date , wliose 
ticatises aie cited as authonty, and aie evidence that cases 
have foiineily happened in which such and sucli points weie 
determined, which are now become settled and first principles 
One of the last ot these methodical writers in point of time, 
whose works are of any intrinsic authonty m the courts ot 
justice, and do not entirely depend on the strength of their 
(juotations from oklei authors, is the same learned judge we [ 73 3 
liave just mentioned, sir Edward Coke, who hath written 
tour volumes of institutes, as he is pleased to call them, though 
they have little of the institutional method to warrant such a 
title. The fiist volume is a very extensive comment upon a 
little excellent treatise of tenures, compiled by judge Littleton, 
in the reign of Edward the fourth This comment is a rich 
mine of valuable common law learning, collected and heaped 
together from the antient reports and year-books, but greatly 
defective in method * The second volume is a comment 
upon many old acts of parhament, without any system- 
atical order the third, a more methodical treatise of the pleas 


Ills reports, for instance, arc styled 
itar’ reports , and in quoting 

them wc usually say, 1 or 2 Rep not 
1 or 2 Coke’s liep as in citing other 
authors The reports of judge Croke arc 
also cited in a peculiar manner, by the 
name of those princes in whose reigns 
Uie cases reported iii his tlirec volumes 


were determined , mu queen Bhzabetli 
king James, and king Charles Uic first , 
as well as by the number of each vo* 
lume For soinetunes we call them 1, 
2, and 3 Cro but more commonly Cro 
£liz Cro Jac and Cro Car 
® It IS usually cited either by the 
name of Co Litt or as 1 Inst 



73 


OF THE LAWS 


Introd 


of tlie crQwii , and tlie fourth, an account of ifie !»eveial ^pecieii 
of courts t 

And thus much for the first gtound and chief corner stone 
of the la>vs of England, which is general immenioiial custom 
or common law, from Ume to time declared in the decisions 
of the courts of justice, which decisions are preserved among 
our public records, explained m our reports, and digested foi 
geneial use in the authoriUtive writings of the venerable sages 
ot the law. 

The Roman law, as practised m the times of it*s hbeity, 
paid also a great regard to custom, but not so much as oiii 
It only then adopting it, when the written law was defi- 
cient , though the reasons alleged in the digest “ will fully 
justify our piactice, in making itof ecjual authority with, when 
It is not contradicted by, the wiitteii law “ For since,” sa^s 
Juhanus, ‘‘ the written law binds us foi no othei reason but 
“ because it is approved by the judgment oi the people, theie- 
“ fore those laws, which the people have approved without 
“ wilting, ought also to bind every body For where is tlie 
[ 74 ] « difference, whether the people declare their assent to a law 
by sufFiage or by a uniform course ol acting accordingly ” 
Thus did they reason while Rome had some remains of her 
fieedom, but when the imperial tyranny came to be fully 
established, the civil laws ^^eak a very different language. 

Qmdprmctpi placuit legis kabet vigorem, cum populus et, et 
“ in cum omne suum impetmm et poiestaiem cornet at,^* 
Ulpian) " Imperator solus et conditoi et intetpres legts 
ejcistmatur,** says the code*. And again, sacnlegn 
instai est rescripto pnnctpis obvian ^ And indeed it is 
one of the characteristic marks of English liberty, that oui 
common law depends upon custom , which carries this internal 
evidence of freedom along with it, that it probably was intro- 
duced by the voluntary consent of the people. 

‘ These ere cited as 2, 3, or 4 Inst as 2 Ventns, 4 Leonard, ISiderfm, and 
Without any author's name An hono. the hke, 
rary distinction, which, we observed, u “^1.3. 28. 
paid to the works of no other wnter, '* 1 4.1. 

the generality of reports and other tracts * C. 1 . 14 12. 
being quoted in the nameof tbecmnptler, > t* i« 23, 5 

5 



OF ENGLAND 


74 


IL The ‘jecontl Lnanch of the unwritten laws of England 
are particular customs, or laws winch affect only the inhabit- 
ants of particular districts 

These particular customs, or some of them, are, without 
doubt, the remains of that multitude of local customs before 
mentioned, out of which the common law, ns it nov^ stands, 
was collected at fiist by king Alfred, and afterwards by king 
Edgar and Edward the Confessoi ; each distiict rflitually 
sacrificing some of its own special usage»>«, in ordei that the 
whole kingdom might enjoy the benefit of one uniform and 
universal system of laws But foi leasons that have been 
now long forgotten, paiticiilar counties, cities, towns, manors^ 
and lordships, were very early indulged with the privilege of 
abidiiigby then own customs, in contradistinction to the lest of 
the nation at large which privilege is confirmed to them by 
scvi ral acts of parliament * 

Such is the custom of gavelkind m Kent and some othei 
paits of the kingdom (though perhaps it was also general till 
the Noimaii conquest), winch ordains, among other things, 
that not the eldest son only of the father shall succeed to his [ 75 
inheritance, but all the sons alike and that, tlrough the an- 
cestoi be attainted and hanged, yet the heir shall succeed to 
his estate, without any escheat to the loid. — Such is the 
custom that prevails in divers antient boroughs, and therefore 
called borough-english, that the youngest son shall inherit the 
estate, in preference to all his elder brothers. — Such is the 
custom in other borouglis that a widow shall be entitled, foi 
her dower, to all liei husband’s lands, whereas at the common 
law she shall be endowed of one third part only — Such also 
are the special and particular customs of manors, of wluch 
every one has more or less, and which bind all the copyhold 
and customary tenants that hold of the said manors — Such, 
likewise, is the custom of holding divers inferior courts, with 
power of trying causes, m cities and trading towns, the right 
of holding which, when no royal grant can be shewn, depends 
entirely upon immemorial and established usage. — Such, 
lastly, are many particular customs within the city of Lohdon, 

* CAart 9 Hen ItJ c 9 — ■ - si 1 cl — 2Heu IV t I — and 
1 III, St 3 c 9 — HEdw ill 7 Hen IV c I 
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With legard to tiade, apprentices, widows, oiphaiis, and a 
variety of other matters All these are contrary to the ge- 
neral law ol the land, and are good only by special usage 
though the customs of London are also confirmed by act of 
parliament 

To this head may most piopeily be leferred a paiticulat 
system of customs used only among one set of the king^s sub- 
jects, dfclletl the custom of merchants, oi lex meicatorta. which, 
however different fiom the geneiaf lules of the common law, 
IS yet engrafted into it, and made a part of it ^ , being allowed, 
for the benefit of trade, to be of the utmost validity in all com- 
mercial tiansactions for it is a maxim of law, that ‘‘ mihhet in 
suu arte aedendnm est 

Tht rules relating to particular customs regard either the 
proof their existence, their legality when pioved, or their 
usual method of allowance And first we will consider the 
rules pi oof 

[ 76 ] As to gavelkind, and borough-english, the law takes pai- 
tiCLilar notice of them S ‘^nd there is no occasion to prove that 
such customs actually exist, but only that the laitds m question 
are subject thereto All other private customs must be pai- 
ticularly pleaded % and as well the existence of such customs 
must be shewn, as that the thing in dispute is within the cus- 
tom alleged (5) The trial in both cases (both to shew the 
existence of the custom, as, ‘‘ that in the manor of Dale 
“ lands shall descend only to the heirs male, and never to the 
“ heirs female and also to shew, “ that the lands m question 
“ are within that manor”) is by a jury of twelve men, and 
not by the judges , except the same particulai custom has 
been before tried, determined, and lecorded in the same 
court®, (6) 

“ 8 Rep 250 Cro Car 347 “ Litt § 265 

Winch 24 « Dr & St 1 lO 

Co.Litt 175 


(5) Lift 8 265 IS no authority for this position, which, however, is true 
See Clements v Scudamore^ l Salk 243 

(6) It will be seen by reference to the second volume, p 83, 84 th^t 
tliere are many customs peculiar to the tenure in gavel-kind, md borough- 

english , 
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'Fhe custom*; of London difFei from all others in point ot 
trial for, if the existence of the custom be brought in ques- 
tion, It shall not be tried by a jury, but by ceitificate from the 
lord mayor and aldeimen by the mouth of then recorder 
unless it be such a custom as the corporation is itself inter- 
ested in, as a light ol taking toll, lor then the law permits 
them not to ceitify on then own behalf’ (7) 


When a custom is actually piovcd lo exist, the next in- 
quiiy IS into the hifahty ol it , lor, il it is not a good custom, 
it ought to be no longei used, “ Malus n^ns abohndns esf' is 
an established maxim ot the lawh To make a particular cus- 
tom good, the following aie necessary lequisites — 


1, Thai it have been used so long, that the memory of man 
runneth not to the contrary So that if any one can shew the 
beginning of it, it is no good custom For which leason no 
custom can prevail against an express act of parliament , since [ 77 3 
the statute itself is a proof ol a time when such a custom did 
not exist ' 


2 It 'must have been continued Any interruption would 
cause a tempoiary ceasing the revival gives it a new begin- 
ning, which will be within time of memory, and thereupon the 
custom will be void But this must be understood with regard 
to an interruption of the light, for an interruption of the 
possession only, for ten or twenty years, will not destroy the 
custom As if the inhabitants of a parish have a customary 
1 ight of watering their cattle at a certain pool, the custom is 
not destioyed, though they do not use it for ten years , it only 

^ Cro Car.516 ' Co Litt 113 115 

e Hob 85 ^ Ibta 114. 

h Litt § 212 4 Inst 274 


englisli, the special descent of lands so held, however, m the one case to 
all the males equally, and in the other to the youngest son alone, is consi- 
dered the essential custom, and it is of that only, that the position m the 
text IS true All the other peculiar customs, comprised under the general 
custom, must be specially pleaded^ iLev p.80. Cro, Car 562 i Siderf 138 
2Siderf 153 1 Salk 243 
(7) See V 111 p 331 n 3 
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becomes moie difficult to piove but if tlie 'tight be any ho>v 
discontinued foi a day, the custom is quite at an end 

3 It must iiave been peaceable^ and acquiesced in , not 
subject to contention and dispute Foi as customs owe then 
original to common consent, their being imniemoiially dis- 
puted, either at law or otbeiwise, is a proof that such consent 
Has wanting 

4 Customs must be teasonahle^ , or, lather, taken negatively, 
they must not be uni easonable Which is not always, as sir 
Edward Coke says to be understood of every unlearned 
man^s leason, but of artidcial and legal reason, warranted by 
authority of law. Upon which account a custom may be good, 
though the particular reason of it cannot be assigned , foi 
It sufficeth, if no good l%ai leason can be assigned against it. 
Thus a custom in a parish that no man shall put his beasts 
into the commoA till the thud oi October, would be good, 
and yet it would be hard to shew the reason why that day m 
particular is fixed upon, lather than the day befoie oi after 
But a custom, that no cattle shall be put in till the lord of the 
manor has first put m liis, is unreasonable, and thcrefoie bad 
for peradventure the lord will never put m his, and then the 
tenants will lose all their profits " 

[ V8 ] 5 , Customs ought to be certain Accustom, that lands 

shall descend to the most worthy of] the owner’s blood, is 
void , foi how shall this worth bt determined but a custom 
to descend to the next male of tm blood, exclusive of females, 
IS certain, and therefoie good ® A custom to pay twopence 
an acre m lieu of tithes is good , but to pay sometimes two 
pence and sometimes three peace, as the occupier of the land 
pleases, is bad for it’s uncertainty Yet a custom, to pay a 
year’s improved value for a fine on a copyhold estate is good , 
though the value is a thing uncertain for the value may at 
any time be ascertained ; and the maxim of law is zd ceritm 
est^ quod certum r^ddi potest. 


Co Lite IM 

‘ Litt §212 
» Co Litl.<2 


" Co Copyh § 33, 
« 1 Roll Abr 565 
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6 . Custom?, though established by consent, must be (when 
establuiied) compidsoty , and not left to the option of eveiy 
man, whether lie will use them or no Therefore a custom, 
that all the mhnbitants shall be rated toward the maintenance 
ofa bridge, will be gootl, but a custom tliat every man is to 
contribute thereto at his own pleasure, is idle and absutd, and 
indeed no custom at all. 

7. Lastly, customs must be Withe*ich othei ; one 

custom cannot be ^et up m opposition to anothet Foi if both 
are leally customs, then both aie ol equal antiquity, and both 
established by mutual consent winch to say of contradictory 
customs IS absurd Therefore, if one man prescribes that by 
custom lie has a right to have windows looking into another's 
garden, tlie other cannot claim a light by custom to stop up 
or obstruct those v\ indows foi these two contradictoiy customs 
cannot both be good, iioi both stand together. He ought 
lather to deny the existence of the former custom p. (8) 

Next, as to the alloxcauce of special customs Customs, in 
deiogation of the common law, must be constiued strictly. (9) 

Thus, by tile custom of gavelkind, an mtant of fifteen years 
may by one species of conveyance (called a deed of feoftmeiit} f 79 J 
convey away his lands in fee simple, or (or evei. Yet this 
custom does not einpowei him to use any other conveyance, 
or even to lease them foi seven years for the custom must be 
strictly pui sued And, moreovei, all special customs must 

P 9 Rep 53. ^ Co Cop § 33 


(8) Thia inbtonce lUustmtes the rule perfectly well, but the firrt part of 
It It not a custom properly taken, but a prescription For the distinctfon, 
tee vol u p 267 

(9) Blit though to be POBfctrued strictly, yet(sa>s Lord Coke) they are 

not to be confined to literal interpretation , for if there be a custom 
within any manor that copyhold lands may be granted m feodo mipRcit 
the tejne custom they arc grantable to one and the heirs his body, for 
life, for jears, or any estate whatsoever, because cut Itect quod $um 

dcUt qvod mtnus est non licet e So if there be a custom that copyWld 
lands may be granted for life, by the same custom they may be gnuitad 
durante vtdmlate, but not e converto, because an estate during widowhood 
IS less than an estate for lite Co CopjAoltJ^r s 33 

VOL I 
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}»ubmit to the king^s prerogative, (10) ThereforCs if the king 
purchases lands of the iiatuie of gavelkind, where all the sons 
inherit equally , }et, upon the king's demise, his eldest son 
shall succeed to those lands alone ^ And thus much for the 
second part of the leges non scttptae, or those particular cus- 
toms which affect particulai persons or districts only 

III The third brancli of them aie those peculiar laws 
which by custom are adopted and used only in certain pecu- 
liar courts and jurisdictions And by these I understand the 
civil and canon laws. 

Ir may seem a little improper at first view to rank these laws 
undei the head of lege^ non scitptae^ or unwritten laws, seeing 
they are set forth by authority in then pandects, their codes, 
and their institutions , their councils, decrees, and tlecretals , 
and enfoieed by an immense numbei of expositions, decisions, 
and treatises of the leained in both blanches of the law But 
I do this, after the example of sir Matthew Hale % because it 
IS most plain, that it is not on account of their being written 
laws, that either the canon law, oi the civil law, have anj 

Co Lut 15 ‘ His>t C c 2 


(lo) This sentence is so worded, that it might lead to the erroneous 
notion of the king’s being able by his prerogative to controul the enjoy- 
ment of the special customs, to which any of hit. subjects may have a legal 
right In the sense in which the position is true, it is equally true of the 
general euslonis or law of the land It would have been better to treat 
this part of a separate law, the jtis coro7jee, and as applicable to property 
in the crown , the sum of it it, that wherever either a geneial or a special 
custom of descents would operate so an to sever lands before held by the 
king,^«r^ coioncB fiom the person of the new king, theic that custom can- 
liot prevail, “ for the crowne, and the lands, Whereof the king is seised in 
jurc'coroTue, are concomitaiUia ” Thus, if the king dies, leaving two sons 
by different wives, and the elder having succeeded, and having been seised 
of lands in fee, dies without issue, the younger will, with the crown, in- 
herit these lands, though of the half-blood to the person last seised So 
if the king dies, leaving two daughters, the eldest will,, with the crbWh, take 
all the lands whereof he was seised in jure cororue alone^ and not as copar- 
cener with her sistei These are two instances where the general custbhi 
as regards subjects, will not prevad against the jus coronce See Co 

I iSJtB 6 
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obligation mthin this kingdom neither do their force and 
efficacy depend upon their own intrinsic authority , which is 
the case of our written laws, or acts of parliament They 
bind not the subjects of England, because their materials were 
collected from popes oi emperors, were digested by Justinian, 
or declared to be authentic by Gregory These considerations 
give them no authority lieie foi the legislature of England 
doth not, nor ever did, recognize any foreign power as su- 
perior or equal to it m this kingdom , or as having the right 
to give law to any, the meanest of its subjects But all the 
stiength that either the papal or imperial laws have obtained [ 80 ] 
in this realm (or indeed in any other kingdom in Europe) is 
only because they have been admitted and received by imme- 
morial usage and custom m some particular cases, and some 
particular couits, and then they form a branch of the Icge^ 
non scizptacy oi customary laws, or else, because they aie m 
some other cases introduced by consent ot j)aihament,and then 
they owe their \ahdity to the leges saipfae^ oi statute law 
This is expressly declared m those remarkable words of the 
statute25 Hen VIII c 91 addiessed to the king’s royal majesty 
— This your grace’s realm, recognizing no superior under 
‘ God but only your grace, hath been and is fiee from sub- 
jection to any man’s laws, but only to such ns have been 
devised, made, and ordained mthin this lealm lor the 
wealth of the same , or to such other as, by sufferance of 
“ your giace and yoin progeuitorb, the people ot this yout 
“ realm have taken at their free liberty, by their own consent, 

“ to be used among them and have bound themselves by 
“ long use and custom to the observance of the same , not as 
** to the observance of the laws of any foieign prince, poten- 
“ tate, or prelate , but as to the customed and antient law s of 
‘‘ this realm, originally established as laws of the same, by 
** the said suffei ance, consents^ and custom , and none 
“ otherwise” 

By the civil law, absolutely taken, is generally understood 
the civil or municipal law ot the Roman empire, as comprized 
iti the institutes, the code, and the digest ot the EmperOr 
Justiman, and the novel constitutions ot himself and some of 
his successors Of whicli, as there will fiequently be occasion 

G 2 
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to cite them, by way of illiistiating oui own lasvs, it may not 
be amiss to give a short and general account 

The Roman law (founded first upon the regal constitiitK>n* 
of their antient kings, next upon the twelve tables of the dece7n- 
wti then upon the lav^s oi statutes enacted by the senate oi 
people, the edicts of the praetor, and the re^poma prudentum^ 

01 opinions of learned lawyers, and lastly upon the imperial 
[ SI ] decrees, oi constitutions of successive emperors) had grown 

to so great a bulk, or, as Livy expresses it immensm 

ahanm mpei alias ace'i vaiai um legum cumulus^' that they 
were computed to be many caineK’ load by an autlioi who 
pieceded Justinian " This was in pait remedied by the 
collections of three private lawyers, Gregoiius, Hermogeiies, 
and Papiruis, and then by the empeioi Theodosius the 
younger, by whose ordeis a code was compiled,^ JD 4-38, 
being a methodical collection of all the imperial constitutions 
then m force which Tbeodosian code was the only book of 
civil law received as authentic in tlie western part of Euiope, 
till many centuries after , and to tins it is probable that tlie 
Flanks and Goths might frequently pay some regaid, in 
framing legal constitutions foi their newly erected kingdoms 
For Justinian commanded only in the eastern remains of the 
empire and it was under his auspices, that the piesent body 
of Civil law was compiled and finished by Tiibonian and othei 
lawyers, about the year 533 

This consists of, 1. The institutes, which contain the 
elements or first principles of the Roman law, in four books 

2 The digests, or pandects, in fifty books, containing the 

opinions and writings of eminent lawyers, digested in a sys- 
tematical method 3 A new code, or collection of imperial 
constitutions, m twelve books, the lapse of a whole century 
having rendered the former code, of Theodosius, imperfect* 
4- The novels, or new constitutions, posterior m time to the 
other books, and amounting to a supplement to the code, con- 
taining new decrees of successive emperors, as new questions 
happened to arise These form the body of Roman law, or 
corpus juris as published about the time of Justinian , 


' / 3 r 34 


“ Taylor’s elements of cjvil Ja«^, J7 
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which howevei fell soon into neglect and oblivion, till about 
the year 1130, when a copy 6f the digests was fpund at AmalB 
m Italy which accident, concurring with the policy of the 
Roman ecclesiastics'*, suddenly gave new vogue and autho- 
rity to the civil law, introduced it into several nations, and 
occasioned that mighty inundation of voluminous comments, [ 82^ ] 
with which this system of law, more than any other, is now 
loaded, 

Th£ canon law is a body of Roman ecclesiastical law, re- 
latne to such malteis as that church eilhei has or pretends to 
have, tlie piopei jurisdiction over This is compiled from tlie 
opinions ot the ancient Lnlin fathers, the decrees of general 
councils, and the decretal epistles and bulls of the holy see. 

All which lay in the same disordei and confusion as the Ra- 
man civil law till about tlie year 1151, one Gratian, an 
Italian monk, animated by the discovery of Justiniaifs pan- 
dects, reduced the ecclesiastical constitutions also into some 
method, m three books ; which he entitled concord? ct dtscoi* 
dantiwn canonum^ but which are geiieially known by the name 
of dectetum Graham. These leached as low as the time of 
pope Alexander III The subsequent papal decrees, to the 
pontificate of Gregory IX , were published in much the same 
method, undei the auspices ol that pope, about the year 1230, 
in five books , entitled dectetaUa Gtegorn nom A sixth book 
was added by Boniface VIII about the year 1298, which is 
called sexttis deadahum The Clementine constitutions, or 
decrees of Clement V , weie in like manner authenticated m 
1317 by his successoi JohnXXIl , who also published twenty 
constitutions of his own, called the eoctravagantes Joannts all 
which in some measure answer to the novels of the civil law 
To these have been since added some decrees of later popes, 
in five books, called extravagantes conimmes. And all these 
together, Gratian^s deci ee, Gregory’s decretals, the sixth de- 
cretal, the Clementine constitutions, and the extravagants of 
John and his successors, form the corpus jmts canontety os 
body of the Roman canon law 


Se« §1 page 18 
G 3 
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Besipes these pontifical collections, which during the 
times of popery were received as authentic m this island as 
well as in other parts ot Christendom, there is also a kind of 
national canon Jaw, composed of legatine and provincial con« 
stitutions, and adapted only to the exigencies of this church 
[ S3 ] and kingdom The legatine constitutions were ecclesiastical 
laws, enacted in national synods, held under the cardinals 
Otho and Othobon, legates from pope Gregoiy IX and pope 
Clement TV in the leign of king Henry III , about the years 
1220 and 1268 provincial constitutions are principally 

the decrees of provincial synods, held under divers arch- 
bishops of Canterbury, from Stephen Langton in the reign 
of Heniy III to Henry Chichele in the reiga of Henry V , 
and adopted also by the province of York * in the reign 
of Henry VI At the dawn of the reformation, in the reign 
of king Heniy VIII. it was enacted m paihament^ that a re- 
view should be had of the canon law , and, till such review 
should be made, all canons, constitutions, oidinances, and 
synodals provincial, being then already made, and not re- 
pugnant to the law of the land or the king^s preiogative, 
should still be used and executed And as no such leview 
has yet been perfected, upon this statute now depends the 
authority of tlie canon law in England (11) 

■ Burn’s eccl law, pref viii y Statute 25 Hen VIII c 19 , rc^ 

vived and confirmed by 1 Elia c 1 


(11) It IS questionable whether this is correctly laid down The 
25 H 8 c 19 8 2 and 7th, which are the clauses referred to by the 
author, appear to relate only to such canons, constitutions, and ordinances 
as had theretofore been made by the clergy of this realm The second em- 
powered the king to appoint thirty-tw o commissioners, to view, search, 
and examine, the said canons, &c , and the seventh provides that such 
canons, constitutions, ordinances, and synodals provincial, which be not 
coDtr&riant,&c to the laws, &g of this realm, nor to the damage, Ac of 
the king's prerogative royal, shall now be still used, Ac as they were afore 
the making of this act, tUl such time as they be viewed, Ac by the said 
thirty-two persons The word such m this clause, is equivalent only to 
said, for the canons referred to are to be used only till the review made 
by the coramisBioners, which review was only to extend to the canons made 
by the English clergy It should seem, then, that this statute did not provide 
even for the temporary use of the Roman ecclesiastical law, but the 
35 Hen 8. c 16 did, for in a similar clause to the one just cited, it men- 
tions 
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As for the c.inons enacted by the clergy under James I 
in the year 160 , and never confirmed in pariianient, it has 
been solemnly adjudged, upon the principles of law and the 
constitution; that where they «ire not merely declaiatory of 
the antient canon law, but ai e introductory of new regula- 
tions, they do not bind the laity® whatever legaard the clergy 
may think proper to pay them. 

Thebe aie four species of courts, in which the civil and 
canon laws are permitted (iindei diffeient lestnctions) to be 
used 1 The courts of tlie archbisliops and bishops, and 
their derivative officers, iisuallj- called, in our law, courts 
chiistian, cittiae chy istianitatis^ oi the ecclesiastical courts 
2 The military courts 3 The couits of admiralt 3 \ 4 The 
courts of the two universities In all, their reception lu 

Stra 10 '7 


Hons not only the cinons>,^c or provincvl, but aUo “other eccle- 

siastical laws oj jui ibilictions spiritual** The 25 Hen a. c 19 was re- 
pealed in terms h} the l&2Ph cV M c 8, and revived in terms by 
1 Khz c I The piisbage in the text, thereloie, is correct, as fai as regards 
what the aiithoi calls the “ rational canon law ** 'lhe35Hen 8 c 16 ih 
not repealed tn terms by the l&2Ph & M c8, but the 24th section 
ol that statute, makes utterly void all clauses, &c of every other statute, 
made siucc the 20 Hen 8 ** against the supreani authority of the pope's 
holiness,** &c , or containing any other matter of the same effect only, that 
IS repealed m any of the statutes aforesaid, (* e the statutes repealed by 
that act) If the general words of this clause repealed the 35 Hen 8 
c 16, and It is hard to conceive why the 25Hen 8 was repealed, if the 
35th was not intended to be lepcaled also, then it was not reviveil 
by the 1 Ehz cl, for it is certainly not revived by it m terms, and 
the 13th section of that act provides that all statutes repealed by 
1 ^ 2 Ph & M , and not “ specially mentioned and revived in^ this act, 
shall stand, remain, and be repealed and void ’* 

If, then, the use of the Roman canon law is not permitted by the 
25H 8 , and the 35H 8 , which permits it, be repeded, a curimis ques- 
tion arises by what authority it is now used m the face of the prohibitory 
clause, in the first section of 25 Hen 8 , which enacts that the clergy, ne 
any of them, thenceforth shall presume to attempt, allege, claim, oc put 
in urc any constitutions, or ordinances, provincial or synodal, or any other 
canons, ^ * upon pain of imprisonment and fine at the kmg*B wdl 

1 should observe, however, that Lord Hardwicke delivering the judg- 
ment of the court in the case of jMCiddleton and Ux v Croft, Str 1060 
certainly speaks of the 35 Hen 8 c 16 as a subsisting statute, though 
hiB attention does not seem to have been drawn particularly to the point 
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general, and the diffeient degrees ot that lecepuon, aie 
grounded entiiel)^ upon custom ; corroborated m the latter 
[ 84 ] instance by act of parliament, ratifying those chaiters which 
confirm the customary law ot tlie universities The more 
minute consideration ot these will fall properly under that part 
of these commentaries* which treats of the juiisdictioii of com U 
It will suffice at present to lemark a few p iiticulars relative to 
them all, which may serve to inculcate more stiongly the 
doctrine laid down toncerning theni’^ 

]. And, first, the courts of common law have the supei- 
intendency ovei these courts , to keep them within then 
jurisdictions, to deteimine wherein they exceed them, to 
restrain and prohibit such excess, and (m case ol contumaev) 
to punish the offitei who executes, and m some cases the judge 
who enforces, the sentence so declai ed to lie illegal. 

The common law has leseived to itself the exposition 
of all such acts of pailiament as concein either the extent 
of these courts, or the matters depending before them Ami, 
therefore, it these courts either refuse to allow these acts ot 
paihament, or will expound them m any othei sense than 
what the common law puts upon them, the king’s coiiits at 
Westminster will giant piohibitions to restrain and contioul 
them. 

3 An appeal lies fiom all these comts to the king, in the 
last resort which proves that the jurisdiction exercised m 
them is derived from the crown ot England, and not from 
any foreign potentate, or intrinsic authority of then own — 
And, from these three strong marks and ensigns of superi- 
crity, It appears beyond a doubt, that the civil and canon laws, 
though admitted m some cases by custom in some courts, are 
only subordinate, and /eges 2 lege and that, thus 

admitted, restrained, altered, new-modelled, and amended, 
they are !)y no means with us a distinct independent species 
of Jaws, but are infeiior branches of the customary or un- 
Wtten laws of England, properly called the liin^s eccle- 
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s^abticai, the kuig's niiJiUry, the king's niai itiine, oi the kuig’b 
academical laws. 

Let us next proceed to the It^ges scrtptae^ the written laws I 
t)f the kingdom , which are statutes, acts, or edicts, made by 
the king's majesty, by and with the advice and consent ot 
the lords spiritual and tempoial, and commons, in parliament 
assembled*’ The oldest of tliese now extant, and printed in 
our statute books, is the famous magna chaita, as confirmed 
in parliament 9 Hen HI though doubtless there were many 
acts before that time, the lecords ot which are now lost, and 
the determinations of them perhaps at piescnt currently re- 
ceived for tlie nlaxims of the okl common law. 

The manner of making these statutes will be better con- 
sidered hereafter, when we examine the constitution of par- 
liaments At present we will only take notice of the different 
kinds of sttitutes , and of some geneial rules with regard to 
their consti uction 

Firsi, as to their several kinds. Statutes are either 
naal oi special^ public or puvate A geueial or public act is an 

^ 8 Hep 20 in imitation of all vvliich^ we still call 

^ The iTiethocl of citing these acts of some of our old statutes by their initi'il 
|jarliament is various Many of our an* words, as the statutes of qum emptores, 
tient statutes are called after the name of and tltat of ctrcum%pecle agatis But 
the place where the parliament was held the most usual metliod of citing them, 
that made them , as the statute of Mer- especially since the time of Edward the 
ton and Marleberge, of Westminster, second, is by naming the year of the 
Gloucester, and Winchester Others king’s reign m which the statute was 
arc denominated entirely from their sub- made, together with the chapter or 
ject, as the statutes of Wales and Ire- particular act, according to its numeral 
land, the arttcuh cterif and the praeroga- order, as 9 Geo IT c 4 For all *110 
itva regis Some are distinguished by acts of one session of parliament taken 
their initial words, a method of citing together make properly but one statute , 
very antient , being used by the Jews m and therefore when two sessions have 
denominating the books of the penta- been held in one year, we usually men 
tetich , by the chnstiau church in disim- tion stat 1 or 2 Thus the bill of 
guishing their hymns and divine offices , rights is cited, as ]W /k M st 2 c 2 
by the Romanists in describing their pa- signifying that it is tlie second chapter 
V»\ bM\\s , and \n Aiort by tive wboVe ot act, of tbe secotvA statute, ot tbe 
body of anuent civilians and canonists, laws made in the second session of par 
among whom this method of citation ge* hament in the tirst year of king William 
fierally prevailed, not only with regard and cpicen Mary 
to chapters, but inferior sections also , 
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uDiv^rsa] ruJe, that regards the whole community ; and of 
[ 86 ] this the couits ot law aae bound to take notice judicially and 
ex officio , without the statute being particularly pleaded, or 
fcurimlly set forth by the party who claims an advantage under 
It, Special or private acts aie rather exceptions than rules, 
being those which only operate upon particular persons, and 
private concerns, ! such as the Romans entitled senatus decreta 
in contradistinction to the senates consulta^ which regarded 
ihe whole community’* and of these (which are not pro- 
mulgated with the same notoriety as the former) the judges 
are not bound to take notice, unless they be formally shewn 
and pleaded Thus, to shew the distinction, the statute 
13 £liz c 10 to prevent spiritual persons from making leases 
for longer terms than twenty-one years, or thiee lives, is 
a public act, it being a lule prescribed to the whole body of 
spiritual pel sons in the nation but an act to enable the 
bishop ot Chester to make a lease to A B. foi sixty years, is 
an exception to this rule , it concerns only the pai ties and 
the bishop’s successois, and is therefore a private act 

Statutes also are either declaiatoiyoi the common law, 
oi lemcdial of some defects theiem Declaratory, wheie 
the old custom of the kingdom is almost fallen into disuse^ oi 
become disputable, m which case the pailiament has thought 
piopei, tn 'perpeluum yei iesttmomum, and lor avoiding all 
doubts and difficulties, to declaie what the common law is 
and ever has been. Thus the statute of treasons, 25 Edw' III, 
st 5 cap. 2. doth not make any new species of treasons, but 
only, for the benefit of the subject, declares and enumerates 
those several kinds of offences winch before were treason at 
the common law Remedial statutes aie those which are 
made to supply such defects, and abiidge such superfluities, 
in the common law, as arise either from the general imperfec- 
tion of all human laws, from change of time and circum- 
stances, from the mistakes and unadvised determinations pf 
unlearned (or even learned) judges, or from any other cause 
whatsoever. And this being done, either by enlarging the 
common Jaw where it was too narrow and circumscribed, or 
[ 87 ] by restraining it where it w as too lax and luxuriant, hath oc- 


^ Gravin, Ong 1 § 1^4 



OF ENGLAND 


87 


§ 3. 

cdsioned another iiuboidjnate clivjjjion of reniedjal acu of par- 
Jiament into enlarging and restraining statutes. 'I’o instance 
a^ain in the case of treason Clipping the cuireiit com of 
the kingdom was an offence not sufficiently guarded against 
by the common law therefore it was thought expedient 
by statute 5 E]i7 c. 1 1 to make it high treason, which it was 
not at the common law, so that this was art enlarging sta- 
tute (12) At common law also spiiitual corporations might 
lease out their estates for any term of yeai s, till pi evented 
by the statute 13 Eliz before mentioned, this was therefore 
a i esti aining statute 

81.CONDI Y, the rules to be observed with regard to the 
construction of statutes aie pimcipaliy tliese nhich follow 

1 Thlhe are three points to be considered 111 the con- 
struction of all remedial statutes, the old law, the mischief, 
and the remedy that is, how the common law stood at the 
making of the act, what the mischief was, for which the 
common law did not provide, and what leinedy the parlia- 
ment have provided to cure this mischief And it is the busi- 
ness of the judges so to construe the act, as to suppi ess the 
mischief and advance the remedy * Let us instance (igain in 
tlie same lestraming statute of 13 Eliz c 10 By the com- 
mon law, ecclesiastical corpoiations might let as long leases 
as they thought proper the mischief was, that they let long 
and unreasonable leases, to the impovei ishment of their suc- 
cessors the remedy applied by the statute was by making 
void all leases by ecclesiastical bodies for longer terms than 
thiee lives or twenty-one years. Now in the construction of 
this statute it is held, that leases, though for a longer time, 
if made by a bishop, are not void during the bishop’s con- 
tinuance in his see , or, if made by a dean and chapter, they 
are not void during the continuance of the dean , for the 

* 3 Rep 7 Co Liitt, 1 1 


(12} Thi$ IS hardly an exact instance of an enlarging statute, it would 
have been more apposite to have mentioned the statute of the 52 Hen 8 
c 28 which empowers certain persons to make certain leases, which they 
could not do before, and to have placed it in contrast with the instance 
immediately following of queen Elizabeth’s restraining statute 
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act was made for the benefit and protection of the butcessor 
The mischief is therefore sufficiently suppressed by vacating 
them after the determination of the interest of the grantors ; 

C ] but the leases, dm mg their continuance, being not within the 
mischief, are not within the remedy. 


2 A siATUiE, which tieats of things or persons of an 
inferior rank, cannot, by any geneial words be extended to 
those of a supeiior So a statute, treating of deans, pie- 
“ bendanes, parsons, vicars, arid others having spir itiial pr o- 
“ motwn^^ is held not to extend to bishops, though they 
have spiiitnal piornotion, deans being the higliest persons 
named, and bishops being ol a still Ingher older® 


3, Penal statutes must be constiucd strictly Thus the 
statute 1 Edw.VI c 12 having enacted that those who aie 
tonvicted of stealing horses should not have the benefit of 
cleigy, the judges conceived that this did not extend to him 
that should steal but one horse^ and therefore piociired 
a new act foi that pm pose m the following yeai And, to 
come neaier our own times, by the sLitute 14 Geo 11. c. 6. 
stealing sheep, or olhtt cattle, was made felony without benefit 
of clergy But tliese general words, or other cattle,'^ being 
looked upon as much too loose to create a capital offence, 
tlie act was held to extend to nothing but mere sheep. And 
therefore, in the next session, it was found necessary to make 
another statute, 15 Geo II c 34, extending the former to 
bulls, cows, oxen, steers, bullockvS, heifeis, calves, and lambs, 
by name 


4 Staiuies against frauds aie to be liberally and lie- 
neficiaily expounded This may seem a contradiction to the 
last rule, most statutes against frauds being in their conse- 
quences penal But this difference is here to be taken 
where the statute acts upon the offender, and inflicts a pe- 
nalty, as the pillory or a fine, it is then to be taken strictly . 
but when the statutes act upon the offence, by settmg aside 
the fraudulent transaction, here it is to be construed liberally. 

* Co h\ii,45. JjtejJbO, J0Rep58» * ** 2& J JCd VI c S3 jBac Eiem. 

• 2 Rep 4b c IJ, 
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Upon this footing the statute of IS Eh? c 5 which avoids 
all gifts of goods, made to defraud cieditois and other% 
was held to extend by the general words to a gift made to [ gq 
defraud the queen of a forfeiture ‘ 

5 One part of the statute must be so construed by anothei, 
that the whole may (if possible) stand. «/ tes magts valeat^ 
qiuirn peicat As if land be vested in the king and Jiis heirs 
by act of pailiament, saving the right of A and A has at 
that time a lease of it lor three >ears, here A shall hold it 
for his teiin of thiee years, and aftei wards it shall go to the 
king Foi this iiiteipietatioii furnishes mattei foi eveiy 
clause of the statute to woik and operate upon. But, 

6 A SAVING, totally repugnant to the body of the act, is 
void If therefore an act of i)arl lament vests land in tlie 
king and his heirs, saving tlie nglit of all peisons whatsoe\ei , 
or vests the land of A in the king, saving the light of A m 
either of thqse cases the saving is totally lepugnant to the 
body of the statute, and (if good) would lender the statute ol 
no effect oi operation , and iherefbi e the saving is void, and 
the land vests absolutely in the king*' 

7^ Where the common law and a statute diffei, the com- 
mon law gives place to the statute, and an old statute gives 
place to a new one. And this upon a general pi inciple of 
universal law, that leges posterior es pr lores contrarias abro- 
‘‘ gant ” consonant to which, it was laid down by a law of 
the twelve tables at Rome, that quod populus poshemnm 

jussit>i id JUS latum esto** But this is to be understood 
only when the lattei statute is couched in negative terms, oi 
wheie it*s matter is so clearly repugnant, that it necessarily 
implies a negative As, il a foimer act says, that a |uror upon 
such a tiial shall have twenty pounds a-year, and a new 
statute afterwards enacts, that he shall have twenty maiks 
heie the latter statute, though it does not expiess, jet neces- 
sarily implies a negative, and virtually lepeals the former. 

For if twenty marks be made a qualification sufficient, the 
formei statute which requires twenty pounds is at an end ' 


' 1 Uep 82 


^ 1 Rep 47 


Jenk Cent 2 75* 
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But if both acts be meiely affirmative, and the substance 
such that both utay stand together, here the lattei does not 
re{>eal the former, but they shall both have a concurrent effi- 
cacy. If by a foimer law an offence be indictable at the 
quarter-sessions, and the latter law makes the same offence 
indictable at the assizes here the jurisdiction o! the sessions 
js not taken away, but both liave a concurrent jurisdiction, 
and the offender may be prosecuted at eithei unless the 
new statute subjoins express negative words, as, that the 
offence shall be indictable at the assizes, and not elsewhere^ 

8. If a statute, that repeals another, is itself lepealed af- 
tei wards, the first statute is hereby revived, without any 
formal words foi that purpose So, when the statutes ol 26 
and 35Heniy VIII , declaiing the king to be the supieme 
head of the chuich, were lepealed by a statute I and 2 Philip 
and Mary, and this latter statute was afterwards repealed by 
an act ot 1 Eh? , theie needed not any expiess woids of revival 
in queen Elizabeth’s statute, but these acts of king Henry 
were impliedly and virtually revived " (13) 

9 Acts ot parliament deiogatuiy horn the power of sub- 
sequent pailiaments hind not So the statute 1 1 Hen VII 
c. 1 which directs that no person, foi assisting a king de Jacto^ 
shall be attainted ot tieason by act of parliament oi other- 
wibC, IS held to be good only as to common piosecutions for 
high treason , but will not restrain or clog any parliamentaiy 
attainder Because the legislatme, being in truth the sove- 
reign powei, is always of equal, always of absolute authority 
It acknowledges no supenoi upon earth, which the pnoi legis- 
lature must have been, if its ordinances could bind a sub- 
sequent parliament And upon the same principle Cicero, irt 

*" 1 1 Kep 63 “4 Inst, 325 «> ibid 43 


(I3) In the instance here put, the author is fully borne out by the autho- 
rity which he quotes , but I believe it will be found upon reference to the 
statutes, that though the two statutes of Hen 8 are repealed by the 
statute of Philip and Mary, they are neither impliedly nor in terms revived 
by that of Elizabeth , for they are not revived in terms by it, and the 
13th section of that act conjirmt the repeal of all acts repealed by the 
statute of Ph & M, and not ‘‘specially mentioned and revived by 
itself 
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his letter^ to Atticus, treats with a propei contempt those 
lestraining clauses, which endeavoured to tie up the hands of 
succeeding legislatures. “ When you repeal die law itself,” 
says he, “ you at the same time repeal the prohibitoiy clause, 

which guards against such repeal ^ ” 

10 Lastly, acts of pailianient that are impossible to be 
pel formed are of no validity , and if there arise out of them 
collaterally any absurd consequences, manifestly coiiti adictory 
to common leason, they are, with legaid to those collateral 
consequences, void I lay down the rule witli these restiic- 
tions , though I know it is generally laid down more largely# 
that acts of pailiament contrary to reason are void. 13 ut if 
the paihament will jx>siti\ely enact a thing to be done which 
IS unreasonable, I know of no powei in tlie ordinary foinis of 
the constitution, that is vestetl with authoiity to control it ^ 
and the examples usually alleged in support of this sense of 
the rule do none of them prove, that where the mam object 
of a statute is unieasonable, the judges are at liberty to i eject 
It, for that were to set the judicial powei above that of the 
legislatuie, which would be subveisive of all government 
But where some collateral mattei aiises out of the general 
woids, and happens to be unreasonable, there the judges are 
in decency to conclude that this consequence was not fore- 
seen by the parliament, and theiefoie they aie at liberty to 
expound the statute by equity, and only quoad hoc disregaid 
it Thus, if an act of paihament gives a man power to try 
all causes that arise within his manor of Dale, yet it a cause 
should arise in which he himself is paity, the act is constiued 
not to extend to that, because it is unreasonable that any man 
should deteimine his own quairel'^. But, if we could con- 
ceive It possible for the parliament to enact, that he should 
tiy as well his own causes as those of other persons, there is 
no court that has power to defeat the intent of the legislatuie, 
when couched m such evident and express words as leave no 
doubt whether it was the intent of the legislature or no 

These are the several grounds of the laws of England 
over and above which, equity is also frequently called m to 

^ Cum. lex ahragaiurj tllud ipsutn 8 Rep 118 
abrogatur, quo non earn ahrogan opot * 
teatf I 3 ep 21 
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assist) to model ate, and to explain them. What equity is, 
and how impossible in iFs very essence to be i educed to stated 
rules, hath been shewn in the preceding section. I shall 
therefore only add, that (besides the liberality of sentiment 
with which our common law judges interpret acts of parlia- 
ment, and such rules of the unwritten law as are not of a 
positive kind) theie are also peculiai couits ol equity esta- 
blished for the benefit of the subject, to detect latent frauds 
and concealments, whicii the piocess of the courts of law is 
not adapted to leach , to enfoice the execution of such matters 
of tiust and confidence as aie binding in conscience, though 
not cognizable in a couit of law , to deliver fiom such dan- 
gers as are owing to misfoitune oi oversight, and to give a 
more specific lehef, and more adapted to tlie circumstances ol 
the case, than can always be obtained by the geiieiality of the 
rules of the positive or common law This is the business oi 
oiu courts ol equity, which howevei are only conversant in 
matters of pioperty Foi the freedom of our constitution 
will not permit, that in cuminal cases a power should be 
lodged 111 any judge, to constiue the law otherwise than ac- 
coiding to the lettei This caution, while it admiiably pio- 
tects the public liberty, can never beai haul upon individuals 
A man cannot sufiei 7 noi e punishment than the law assigns, 
but he may stifici The laws cannot be stiamed by pai- 

tiality to infiict a penalty be>ond what the lettci will waiiant, 
but, in cases where the lettei induces aliy app«iient haidship, 
the Clown has the powei to paidon 
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OF THE COUNTRIES SUBJECT TO THE 
LAWS OF ENGLAND. 


^HE kingdom of England, over which our municipal 
laws have jurisdiction, includes not, by the common 
law, either Wales, Scotland, or Ireland, or any other part of 
the king’s dominions, except the territory of England only. 
And yet the civil laws and local customs of this territory do 
now obtain, in part or in all, with more or less restrictions, 
in these and many other atijacent countries , of which it will 
be pioper first to take a review, before we consider the king* 
dom of England itself, the oiiginal and propei subject of 
these laws. 

Walfs had continued independent of England, uncon- 
qiieredand uncultivated, iii tlie pumitive pastoral state which 
Caesar and Tacitus asciibe to Britain in geneial, for many 
centuiies even fiom the tune of the hostile invasions of the 
Saxons, when the antient and chnstian inhabitants of the 
island retired to those natural intrenchments, for protec- 
tion from their pagan visitants But when these invadeis 
themselves weie converted to Christianity, and settled into 
legular and potent governments, this letreat of the antient 
Britons grew every day narrower, they were over-run by 
little and little, gradually driven from one fastness to another, 
and by repeated losses abridged of their wild independence 
Very early m our history we find their princes doing homage 
to the crown of England , till at length m the reign pf 
Edward the first, who may justly be styled the conqueror of 
Wales, the line of their antient prmces was abolished, and the 

VOL I. H 
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Hiiigof EiiglandS eldest son became, as a matter of couise (1) 
their titulai prince, the territory of Wales being then en- 
tiiely re-annexed (by a kind of teodal resumption) to the do- 
minion ol the Clown of England‘s, oi, as the statute (2) ol 
Rhudlan** e\ pi esses ij, ti)) a Walliae cum tncolts suis, pjtus 
“ jiuejcodah snbjccta^ (of which lioniage was the sign,) 
ja?n in jnop} lei at (Jonnniuin iotaliitr et cum wtegntate con-- 
'i}€7sa esl^ tt c(??onae?rgn 2 Anghae tanquain pa? s co?po?ts ejus- 
‘‘ deni annexa el uinta By the sEitute also of Wales veiy 
matenal alterations weie made in di veis paitsof their laws, 
so as to 1 educe them iiearei to the English standaid, especially 
in the toims ot their judicial pioceedings but they still 
retained veiy much of then original polity particularly their 
rule of inheritance, viz that then lands weie divided equally 
among all the issue male, and did not descend to the eldest 
son alone By othei subse<|uent statutes then piovincuil im- 
munities were still laitlier abridged but the finishing stioke 
to then independency was given by the statute 27 Ilcn VIII 
c 26 which at the same time gave the utmost advancement 
to then civil piosperity, by admitting tlieiu to a thoiougli 
communication of laws with the subjects ot England Tlius 
were this biave people giadually coiiqueied into the enjoy- 
ment of tiue libeity, being insensibly put upon the same 

* Vaugli 400 ^ lordw I c I 


(1) See posit, p 224 

(2) The loEtiw I which is called the statute ot Rotcland, Rothland, 
Kudhlan or Rhyddlan, and which appeals to have been only an oidcr m 
council made by the king (and thercfbie so denominated), at Rhudidan, or 
Khydhlan in Flintshire, has nothing to do with Wales , and the lutlior has 
probably been led into the false reference by the fact that the staluium 
Walltfje 12 E I bears date at the same place This also Mr Barrington in- 
forms us IS no statute, but a set of legulations made by the kmg in council 
for the government of Wales In order to make these, the king, the ycai 
before, had caused enquiries, upoa oath, as to the existing laws and con- 
stitutions of Wales, to be made before certain comaiissj oners ,with the 
bishop of St David’s for their president The returns of these commis- 
sioners are printed in the appendix to Hoel Dda’s Laws Barrington’s 
Observ. p 120 4th Edition 

The terras of the commission are built upon that alleged supremacy 
over Wales, which is mentioned in the text The commissioners were to 
enquire per quag leges, et per quas comueludmes antecessorei nostn reget 
regere consueverant pnnctpem WalUec, et barones Waiemet Wallice et pares 
tuos, et alwt tnfertores, U eorum pmes. See JR, v, Cowle, 2 Burr 851. 
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Ibotiiig*, and made fellow^-citizens with then conquerbrs A 
generous method of tiuimph, which tJie republic of Rome 
practised with great success, till she reduced all Italy to her 
obedience, by admitting tlie vanquished states to partake of 
the Roman privileges (3) 

Ii IS enacted by this statute 27 Hen VI 11. 1 Tliattiie 

dominion of Wales shall be foi ever united to the kingdom 
of England 2. That all Welshmen boui shall have the same 
liberties as^other the king’s subjects S That lands in Wales 
shall be inheritable accoiding to the English tenures and rules 
of descent 4 That the laws of England, and no other, shall 
be used in Wales besides many other legulations of the police [ 9^ 
of the principaht) And the statute of 31* & 35 Hen. VIII 
c 26 confirms the same, .idds fiiither legulations, divides it 
into twelve shires and, m shoit, i educes it into the same 
order m which it stands at this day , differing from the king 
dom of England in only a few particulars, and those too of 
the nature ol piivileges, (such as having courts within itself, 
independent of the process of Westminster-hall), and some 
othei immaterial peculiarities, hardly moie than are to be 
found in many counties of England itself. 

Thk kingdom of Scotland, notwithstanding the union of 
the crowns on the accession of their king James VI to that 
of England, continued an entirely separate and distinct king- 
dom for above a century more, though an union had been 
long projected , which was judged to be the more easy to 
be done, as both kingdoms weie antiently under the same go- 
vernment, and still retained a very great resemblance, though 
far from an identity m then laws By an act of parliament 
1 Jac I c 1 it IS declared that these two mighty, famous, 
and antient kingdoms were formeily one And sir Edward 

(.3) This IS stated rather too generally U is true that Rome g^reatly 
increasscd her strength in the very early periods of her history by ad* 
Tcutting to the rights of citixenship, or rather by forcibly transplanting 
from their own country to Rome, the inhabitants of Alba and some of the 
conquered Sabines , but it is so far from being, correct that ^he conquered 
all Italy by admitting the vanquished states to partake of her pnvil^Ci, 
that the memorable Italian war was provoked by the absolute refusal of 
the Romans to admit their Italian subjects, or allies as they were called, to 
the full rights of Roman citizenship 

If 2 
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Coke observes how marvellous a conformity there was, not 
only in the religion and language of the two nations, but also 
in then anticnt laws, the descent ol the crown, their parlia- 
ments, their titles ot nobility, their officers of state and of 
justice, tiieii writs, their customs, and even, the language of 
then laws Upon which account he supposes the common 
law of each to have been originally the same , especially as 
their most antient and authentic book, called regiam majesta- 
tem^ and containing the rules of thet) antient common law, is 
extremely similar to that of Glanvil, which contains the prin- 
ciples of onis^ as it stood in the reign of Heniy II. And the 
many diversities subsisting between the two laws at present, 
may be >^ell enough accounted for, from a diversity of prac- 
tice in two laige and uiicommunicating jurisdictions, and 
from the acts of two distinct and independent parliaments, 
which have in many points alteied and abrograted the old 
common law of both kingdoms 

[ 90 ] However, sir Edward Coke, and the politicians of that 
time, conceived great difficulties in carrying on the projected 
union* bvit these were at length overcome, and the gieat 
work was happily effected in 1707, 5 & 6 Anne wfien 
twenty-five ai tides of VI n ion were agieed to by the parliaments 
of both nations , the purport of the most considerable being 
as follows 

1 That on the first of May 1707, and foi ever after, 
the kingdoms of England and Scotland shall be united into 
one kingdom, by the name of Great Britain 

2, The succession to the monarchy of Great Britain shall 
be the same as was before settled with regard to that of 
England. 

3 The united kingdom shall be represented by one par- 
liament. 

4>. There shall be a comm^inication of all rights and pri- 
vileges between the subjects of both kingdoms, except where 
It IS otherwise agreed. 


4 Inst 345 
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9« When England raises 2,000,000/ by a land tax, Scot- 
land shall raise 48,000/. 

16, 17 The standards of the coin, of weights, and of 
measures, shall be reduced to those of England, throughout 
the muted kingdoms 

18 The laws relating to trade, customs, and the excise, 
shall be the same in Scotland as in England But all the other 
laws of Scotland shall remain in foice though alterable 
by the paihament of Great Britain. Yet with tins caution 
that laws i elating to public policy aie alterable at the dis- 
ci etion of the parliament, laws i elating to pi ivate right aie 
not to be altered but for the evident utility of the people of 
Scotland. 

22 Sixteen peeis are to be chosen to lepiescnt the peci- [ 
age of Scotland m paihament, and fortj-five membeis to 
bit in the house of commons. (4) 

23 The sixteen peers of Scotland shall have ill privileges 
ol paihament, and all peers of Scotland shall be peers of 
Gieat Britain, and lank next aftei those of the same degiec 
Qii England] at the time of the union, and shall have all 
privileges of peers, except sitting in the house of loids, and 
voting on tlie trial of a peei 

These are the puncipal of the twentj^-five articles of 
union, which are ratified and confirmed by tlie statute 5 Ann. 
c 8 , in which statute theie aie also two acts of parliament 
recited, the one of Scotland, wheicby the chinch of Scot- 
land and also the four universities of tliat kingdom, are esta- 

(4) The words* of the article are “ of the peers* of Scotland ai the tunc of 
the umon^ sixteen shall be the number to sit. See and the words of the 
Scotch Act incorporated into the 5 Ann c 8 , and recited in s 12 are “ that 
the said sixteen peers, &c shall be named by tfw said peers of Scotland 
whom they represent, &c ” In consequence of these expressions the 
crown cannot create a new Scotch peerage with the elective right, as it 
would be an intrusion on the rights of the existing electors , and there- 
fore, I believe, Scotch peers are never made, except in the case of the 
younger branches of the Rojal Family, though extinct peerages arc re- 
vived, or forfeited ones restoiedw 

H 3 
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blished for ever, and all s>ucceedin»r soveieigns [at their ac- 
cessions^ are to take an oath inviolably to mawUm the same ; 
the other of England, 5 Ann c 5 , whereby the acts of unifor- 
mity of 13 Eliz and 13 Car II (except as the same had been 
altered by parliament at that time) and all other acts then in 
force for the pieservation ot the chinch ot England, are de- 
clared peipetual, and it is stipulated that eveiy subsequent 
king and queen shall [at their cnionations]] take an oath in- 
violably to maintain the same within England, Ireland, Wales, 
and the town of Berwick-upon-Tweed And it is enacted, that 
these two acts “ shall foi ever be observed as fundamental 
and essential conditions of the union.” 

Upon these articles and act of union, it is to be obseived, 

3 That the two kingdoms are now so insepaiably united, that 
nothing can ever disunite them again , except the mutual con- 
sent of both, or the successful i esistance of either, upon appre- 
hending an infringement of those points which, when they 
were sepaiate and independent nations, it was mutuall}'' stipu- 
lated should be “ fundamental and essential conditions of the 

union * ” 2 That whatever else may be deemed “ fun- 

' It may justly be doubted, wluthef To illustrate this matter a little far- 
even such an infringement (though a ther , an act of parliament to repeal or 
manifest breach of good faith, unlessdone liter the act of uniformity in England, 
upon the most pressing necessity) would or to establish epjscop'icy in Scotland, 
of itself dissolve the union , for the bare would doubtless in point of authority be 
idea of a state, without a power some- sufficiently valid and binding , and, not- 
where vested to alter every part of it’s withstanding such an act, the union 
laws, IS tlie height of political absurdity would continue unbroken Nay, each 

The truth seems to be, that in such an of these measures might be safely and lio- 
meorjioraie union (which is well distm- nourably pursued, if respectively ogrec- 
guished by a very learned prelate from able to the sentiments of the English 
a Jbederaie alliance, where such an in- church, or the kirk in Scotland But 
fnngement would certainly rescind the it should seem neitlicr prudent, nor per- 
compact) the two contracting states are haps consistent with good faith, to ven- 
totally annihilated, without any power ture upon either of those steps, by a 
of a revival , and a third arises from their spontaneous exertion of the mherent 
conjunction, in which all the rights of powers of parliament, or at the instance 
sovereignly, and particularly that of Ic- of mere individuals — So sacred indeed 
gislation, must of necessity reside (Sec are tlic laws above mentioned (for pro- 
Warburton’s alliance, 195 ) But the tecting each church and the English h- 
wanton or imprudent exertion of this turgy) esteemed, that in the regency acts 
right would probably raise a very alarm- both of 1751 and 1765 the regents are 
mg ferment in the minds of individuals , expressly disabled from assenting to 
and therefore it is hinted above that such the repeal or alteratfon of either these, 
an attempt might endanger (though by or the act of settlement 
BO means destroy) the union 
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** dnmental and essential conditions,” the preservation of the 
two churchesof England and Scotland, in the same state that 
they weie in at the time of the union, and the maintenance of 
the acts of uniformity winch establish our common piayer, 
are expressly declared so to be 3 That therefoie any alter- 
ation in the constitution of either of those chiirclies, or in 
the liturgy of the church of England, (unless with the consent 
of the respective chinches, collectively or repi esentatively 
given,) would be an mfiingement of these “ fundamental 

and essential conditions,” and gieatly end.inger the union 
4 Tliat the municipal laws of Scotland are ordained to be 
still observed in that part of the island, unless altered by 
parliament, and, as the pailiament has not yet thought 
proper, except in a few instances, to altei them, they still 
(with legard to the particulars unaltered) continue in full 
force Wheretoie the municipal or common laws of Eng- 
land are, generally speaking, of no force oi validity in Scot- 
land , and of consequence, m the ensuing commentaries, we 
shall have very little occasion to mention, any faither than 
sometimes by way of illustiatum, the municipal laws of that 
part of the united kingdoms (5)^ 

The town of Berwick-upon-Tweed was oiiginaliy part of [ 9S 
ihe kingdom of Scotland, and, as such, was for a time reduced 
by king Edward I into the possession of the crown of Eng- 
land and during such it’s subjection, it received from that 
prince a charter, which (alter it’s subsequent cession by Ed- 
ward Balhol, to be for ever united to the crown and realm of 
England) was confirmed by king Edward III , with some 
additions, particularly, that it should be governed by the 
laws and usages which it enjoyed dining the time of king 
Alexander, that is, before it’s i eduction by Edward J It’s 
constitution was new-modelled, and put upon an English 
footing by a charter of king James I , and all it’s liberties, 
franchises, and customs weie confirmed in parliament by 
the statutes 22 Ed. IV c 8. and 2 Jac.l c 28 Though 

(5) But though this IS true as to the common law of England, yet acts 
of parliament being made by the legislative power of the united king- 
dom will bin4 Scotland, unless they are made expressly for that part of 
the kingdom called England, or by proviso restrained from extending to, 
ScotlsLud^ 

H 4 
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^erefore it bath some local peculiarities, derived from the 
antient laws of Scotland yet it is clearly part of the realm 
of England, being represented by burgesses in the house of 
commons, and bound by all acts of the British parliament, 
whether specially named or otherwise. And therefore it was 
(perhaps superfluously) declared by statute 20 Geo II c. 42 
that where England only is mentioned in any act of parlia- 
ment, the same notwithstanding hath and shall be deemed to 
comprehend the dominion of Wales and town of Berwick- 
upon-Tweed. And though ceitain of the king^s writs oi 
processes of the courts of Westminstei do not usually run into 
Berwick, any more than the principality of Wales, yet it hath 
been solemnly adjudged ^ that all prerogative writs (as those 
oi mandamus, prohibition, habeas cofjnis, catiota^t, <^c) may 
issue to Berwick, as well as to every other of the dominions 
of the crown of England, and that indictments and othei 
local matters arising in the town of Berwick may be tiled by 
a jury of the county of Noithumbeiland (6) 

As to Ireland, that is still a distinct kingdom , though a 
dependent subordinate kingdom. It was only entitled the 
dominion or lordship of Ireland and the king’s style was no 
[ 100 ] other than domtnus Hibemiae, loid of Ireland, till the thirty- 
third year of king Henry the eighth, when he assumed 
the title of king, which Js recognized by act of parliament 
35 Hen. VIII. c. 3. But, as Scotland and England are now 
one and the same kingdom, and yet differ in their municipal 
laws so England and Ireland are, on the other hand, dis- 
tinct kingdoms, and yet m general agree m their laws. The 
inhabitants of Ireland are, for the most part, descended from 
the Enghsh, who planted it as a kind of colony, aftei the 
conquest of it by king Henry the second and the laws of 
England were then leceived and sworn to by the Irish 

f Hale Hist C L 183. 1 Sid 382 * Cro Jac 543 2 HoM Abr 292 

462 2 Show 365 Stat. 1 1 Geo I c 4 2 Burr 834 

” .SVt7^ Hthemiae, 14 Hen HI 


( 6 ) The case referred to in Burrow, is that of the King v Cowley which 
18 exceedingly worth reading The judgment of Lord Mansfield does not 
merely decide the points stated in the text, as relating to Berwick, but it 
lays down the great pnnciples, which iletermine the prerogative jurisdiction 
of the court of K B over the dominions of the crown, part of the realm 
of England, but not in England proper. 
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nation^ assenibletl at the council of Lismore *. And as Ire- 
land, thus conquered, planted, and governed, still continues 
in a state of dependence, it must necessarily conibim to and 
be obliged by, such laws as the superior state thinks proper 
to pi escribe. 

At the time of this conquest the Irish were governed by 
what they called the Brehoii law, so styled horn tlie lush 
name of judges^ who were denominated llrehons*". But 
king John in the twelfth year of his reign went into Ii eland, 
and earned ov er with him many able sages of the law , and 
there by his letters patent, in right of the dominion of con- 
quest, IS said to have ordained and established that Ireland 
should be governed by the laws ot England ' which letters 
patent sir Edward Coke ^ apprehends to have been there 
confirmed in parliament. But to this ordinance many of 
the Irish were averse to conform, and still stuck to then 
Brehon law . so that both Henry the third “ and Edward tlie 
first ° were obliged to renew the injunction and at length m 
a parliament holden at Kilkenny, 40 Edw. III. under Lionel 
duke of Claience,*the then lieutenant of Ireland, the Brehon 
law was formally abolished, it being unanimously declared to 
be indeed no law, but a lewd custom crept in of later times. 

And yet, even in the reign of queen Elizabeth, the wild [ 1( 
natives still kept and preserved their Brehon law ; which is 
described** to have been “ a rule of right unwritten, but 
delivered by tradition from one to another, in which often- 
tunes there appeared great shew of equity in determining 
the right between party and party, but m many things 
“ repugnant quite both to God's laws] and man’s." The 
latter pait of this character alone is asciibed to it, by the 
laws before cited of Edward the first and his grandson. 

But as Ireland was a distinct dominion, and had parlia- 
ments of its own, It IS to be observed, that though the im- 

‘ Pryn on 4 In^t 240 ntuntur H^bcmict Deo deteUahdea ex- 

^ 4 Inst S58 Edm Spcnsei’s b>tate islunf, et onimjun dusonantt adeo yuoU 
of Ireland, p 1513 edit Hughci leges cetueri nan debeant , — nobis et con- 
i Vaugh 294 2 Pryn Kec 85 silto Tiostro salts vuietur exj>edtens, ets^ 

7 Rep 23 Calvin's case, dem utendas conoedcre leges Aiigltcanas 

Co Litt 141 3 Pryn Rec 12l8 

“ -rf Ji 30 1 Rym Toed, 442. p Edm. Spenser, ibid 

° A R 5.— co rjuod leges gutbus 
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memorial customs, or common law of England, were made 
the rule of justice m Ireland also, yet no acts of the English 
parliament, since the twelfth of king John, extended into that 
kingdom , unless it were specially named, or included under 
general words, such as “ within any ot the king’s dominions.” 
And this IS particularly expressed, and the reason given in 
the year books ^ “ a tax granted by the parliament of Eng- 

land shall not bind those of Ireland, because they are not 
“ summoned to oiii parliament ” and again, “ Ireland hath 
a parliament of it’s own, and maketh and altereth laws , 
“ our statutes do not bind them, because they do not send 
“ knights to our parliament but their persons are the 
“ king’s subjects, like as the inhabitants of Calais, Gascoigne, 
** and Guienne, while they continued under the king’s sub- 
jection.” The general run of laws enacted by the supei lor 
state, are supposed to be calculated for it’s own internal govern- 
ment, and do not extend to it’s distant dependent countries, 
which, bearing no part in the legislature, aie not therefore in 
It’s ordinary and daily contemplation. But, when the sove- 
reign legislative power sees it necessaiy to extend it’s care to 
any of it’s subordinate dominions, and mentions them ex- 
pressly by name or includes them under general words, there 
can be no doubt but then they are bound by it’s laws ^ 

[ 102 ] The original method of passing statutes m Ireland was 
nearly the same as in England, the chief governor holding 
parliaments at his pleasure, which enacted such laws as they 
tlioiight propel ' But an ill use being made of this liberty, 
particularly by lord Gormanstown, deputy-lieu tenant in the 
reign of Edward IV *, a set of statutes were there enacted in 
the JO Hen. VII (sir Edward Poynings being then lord de- 
puty, whence they are called Poynings’ laws) one of which «, 
in Older to restrain the power as well of the deputy as the 
lush parliament, provides, 1. That before any parliament be 
summoned or holden, the chief governor and council of Ire- 
land shall certify to the king under the great seal of Ireland 
the considerations and causes thereof, and the articles of the 
acts proposed to be passed therein. 2, That after the king, 
in his council of England, shall have considered, approved, 

« 20 Hen VI 8 2 R»c III 12 * 10 Hen VII c 23 

' Year-book IHen VII 3 7 Rep 22 “ Cap 4 expounded by d & *1 Ph & 

CjIvjnS case. Met 

* Iribli Statute, ] I £liz > i S 
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-or altered the said acts or any of them, and certified them 
hack under the great seal of England, and shall have given 
licence to summon and hold a parliament, then the same 
shall be summoned and held and therein the said acts so 
certified, and no other, shall be proposed, received, or reject- 
ed But as this piecluded any law from being proposed, 
but such as were pre-conceived before the parliament was in 
being, which occasioned many inconveniences, and made fre- 
quent dissolutions necessary, it was provided by the statute of 
Philip and Maiy before cited, that any new propositions 
might be certified to England in the usual forms, even after 
the summons and during the session of parliament. By this 
means however there was nothing left to the parliament in 
Ireland, but a bare negative or power of rejecting, not of 
pioposmg oi alteung any law But the usage now is, that 
bills are often fiamed m eithei house, under the denomina- 
tion of ‘‘ heads for a bill or bills ” and m that shape they 
are offered to the consideration of the lord lieutenant and privy 
council who upon such parliamentary intimation, or othei- 
wise upon the application of private persons, receive and 
transmit such heads, or reject them without any ti ansmission, 
to England And with i egard to Poynmgs’ law m parti- 
cular, It cannot be repealed or suspended, unless the bill for 
that purpose, befoie it be ceitified m England, be approved [ 103 ] 
by both thejiouses * 

But the Irish nation, being evcluded from the benefit of 
the English statutes, were depiived of many good and pro- 
fitable laws, made for the improvement of the common law , 
and, the measure of justice in both kingdoms becoming 
thence no longer uniform, it was therefore enacted, by an- 
other of Poynmgs’ laws y, that all acts of parliament, before 
made in England, should be of force within the realm of 
Ii eland* But, by the same rule, that no laws made in Eng- 
land, between king John^s time and Poynmgs* law, were then 
binding in Ireland, it follows that no acts of the English par- 
liament made since the 10 Hen, VII do now bind the people 
' of Ireland, unless specially named or included under general 
words And on the other hand it is equally clear, that 

4 Inst 351 * 4 Inst 351 

" Irish Stat 11 Lliz, slat I c Jb ‘ * l‘J Rep 112 

y tap 22 
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where Ireland is particulaily named, or is included under ge- 
neral words, they aie bound by such acts of pail lament. For 
this follows from the very nature and constitution of a de- 
pendent state dependence being veiy little else, but an ob- 
ligation to confoi 111 to the will or law ot that superior person 
oi state, upon which the infeiior depends The original and 
true ground of this supeiioiity m the piesent case, is what 
we usually call, though somewhat inipioperly, the right of 
conquest, a light allowed by the law of nations, it not by 
that of nature but which in lenson and civil policy can 
mean nothing more, than that m oidei to put an end to 
hostilities, a compact is eitiiei expiessly or tacitly made be- 
tween the coii(|ucior and the conquered, that it they will 
acknowledge the victoi foi tlieir master, he will treat them 
for the futuie as subjects, and not as enemies 

But this state of dependence being almost forgotten,^ and 
ready to be disputed by the Irish nation, it became necessary 
some years ago to declare how that matter really stood and 
therefore by stat. 6 Geo I c 5 it is declared, that the king- 
dom of Ireland ought to be subordinate to, and dependent 
[ 104* ] upon, the imperial ciown of Gieat Biitain, as being insepa- 
rably united theieto , and that the king’s majesty, with the 
consent of the lords and commons ol Gr< at Biitain in parlia- 
ment, hath power to make laws to bind the people of Ireland. 

Thus we see how extensively the laws of Ireland commu- 
nicate with those ot England , and indeed such communi- 
cation IS highly necessary, as the ultimate lesort from the 
coiuts of justice m Ireland is, as m Wales, to those in Eng- 
land a writ of error (m the nature of an appeal) lying from 
the king’s bench in Ii eland to the king’s bench in England % 
as the appeal from the chancery m Ii eland lies immediately 
to the house of lords here it being expressly declared, by 
the same statute, 6 Geo I. c 5 that the peers of Ii eland 
have no jurisdiction to aifirm or reverse any judgments oi 
decrees whatsoever The propriety and even necessity, in 

Puff L of N viti 6 24 (7) inUtled diversity courtsy c bimk It. 

' T his was law in the time of Hen roy 
VIII , as appears by the antient book, 

(7) Paffendorff merely rclti!> to Gtvttus de jute ScUt et Paciv^ 

1 5 c 8 
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all inferior dominions, of this constitution, “ that, tliough 
“ justice be in geneial administered by couits of their own, 

‘‘ yet that the appeal m the last lesort ought to be to the 
“ courts of the superior state,” is founded upon these two 
leasons 1 Because otherwise the law, appointed oi pei- 
mitted to such inferior dominion, might be insensibly changed 
within itself, without the assent of the supcnoi. 2 Because 
othei wise judgments might be given to the disadvantage oi 
diminution of the supeiioiity , oi to make the dependence to 
be only of the person of the king, and not of the crown of 
England (8) 

1 Vaugli 402 

(8) The 22 G 5 c 5* repealed the 6G 1 c 5 , and the 23G 5 c 28 
declared tlie exclusive right of the Irish parliament, and Irish courts in all 
inattcis of legisl itiuii and judicature for Ireland But all these statutes 
have become m ittei ol liistory only by the union of the kiiigdorni., 
which took place m J innai \ , 1801 The3D&4oG > c 67 intituled, An 
act for the union of Gicat Britain and Ireland,” contains the articles of the 
union, the principal oi winch arc, 

1 That on the first da} of January, 1801, and for ever after, the kingdoms 
of Gieat Britain ami Ireland shall be united into one kingdom, by the name 
of the umted kingdom of Gicat Biitain and Ireland 

2 That the succession to the imperial ciown of the said united king- 
dom shall continue limited in the same manner as the succession to the 
crown of the two kingdoms was before settled, and according to the terms 
of the union between England and Scotland 

3 That the united kingdom shall be represented in one and the same 
parliament, to be called ** 'Ihc Parliament of the United Kingdom of Great 
Biitain and Ireland ” 

4 That four lords spiritual, by rotation of sessions, and twenty-eight 
lords temporal of Ireland, elected for life by the peers of Ireland, shall 
sit and vote on the part of Ireland in the house of lords, and lOO com- 
moners, (two for each county, two for Dublin and Cork each , one for the 
university of Trinity College, and one for each ot the thirtj-one most con- 
siderable cities, towns, and boroughs,) be the number to sit and\oteon the 
part of Ireland in the house ot commons ot the united kingdom 

5 That the churches of England and Ireland, as now by law established, 
be united into one protestant episcopal church, to be called the united 
church of England and Ireland , that the doctrine, worship, discipline, and 
government of the said united church shall be, and remain the same as al- 
leady established for the church of England , and that it’s continuance as 
the established church of England and Ireland, shall be an essential and 
fundamental part of the union, and that the church of Scotland shall con- 
tinue as established by law, and the Scotch union 

6 That the subjects of Great Britain and Ireland, shall be on the same 
footing in r^pect of trade and navigation, m all ports and places m the 

umted 
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With regard to the othei adjacent islands which aie sub- 
ject to the crown of Great Britain, some of them (as the isle 
[ 106 ] of Wight, of Portland, of Thanet, See ) are comprized 
within some neighbouring county, and are therefoie to be 
looked upon as annexed to the mothei island, and part of the 
kingdom of England But there aie others which lequiie a 
moie pmticiilar consideiation. 

And, first, the isle of Man is a distinct territory from Eng- 
land, and is not goveined by oiii laws, neithei doth any act 
of parliament extend to it, unless it be particulady named 
therein, and then an act of pailiament is binding there ® It 
was formerly a subordinate feiidatoiy kingdom, subject to the 
kings of Norway, then to king John and Heniy III. of Eng- 
land, afteiward to the kings of Scotland, and then again to 
the crown of England and at length we find king Heniy IV 
claiming the island by right of conquest, and disposing ot it 
to the earl of Northumberland upon whose attaindei it was 
granted (by the name of the loidship of Man) to sir John 
de Stanley by letteis patent 7 Henry IV In his lineal de- 
scendants It continued for eight geneiations, till the death of 
Ferdinando earl of Derby, A T> \ 594 when a controveisy 
arose coiicei ning the inheritance theieof, between his daugli- 
teis and William Ins surviving brother , upon which, and a 
doubt that was staited concerning the validity of the original 
patent®, the island was seized into the queen’s liatids, and 
aflerwaids various giants were made of it by king James the 
first, all which being expired or surrendered, it was granted 
fresh 111 7 Jac. I to William earl of Derby, and the hens 
male of his body, with lemainder to his heirs general, which 

^ 4 Inst 284 2 And 116 e Camden, Eliz A D 1594 

^ Seldcn, tit lion I 3 


united kingdom and it’s dependencies, and in all treaties made by his 
majesty with foreign powers 

8 That the laws and courts of the respective kingdoms shall remain as 
by law establishpd, subject to the regulations of parliament from time tO' 
time, provided, however, that all writs of error and appeals which might 
have been decided in the respective houses ot lords of the two kingdoms, 
shall be decided by the house of lords of the united kingdom, and provided 
also that there shall be an instance court of admiralty m Ireland, the ap- 
pend from which shall be to his majesty’s delegates in the Irish court of 
chancery, and that all existing laws contrary to these articles shall be re- 
repealed 
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giant was the next year confirmed by act of parliament, with 
a restraint of the power of alienation by the said earl and his 
issue male On the death of James earl of Derby, A, D 
1735, the male line of earl Wilham fading, the duke ot 
Atholl succeeded to the island as heir general by a female [ 107 ] 
blanch In the mean time, though the title of king had 
long been disused, the earls of Derby, as loid of Man, had 
mam tamed a sort of loyal authority theiein , by assenting or 
dissenting to laws, and exercising an appellate jurisdiction 
Yet, though no English writ, or process fiom the couits of 
Westminster, was of any authority in Man, an appeal lay 
from a deciee of the loid of the island to the king of Great 
Britain m council’’ But the distinct jurisdiction of tins little 
suboidinate royalty being found inconvenient for the purposes 
of public justice, and for the revenue, (it affording a com- 
modious asylum for debtois, outlaws, and smuggleis,) autho- 
iity was given to the treasuiy by statute 12 Geo J c 28 to 
purchase the mteiest of the then proprietors foi the use of the 
crown which purchase was at length completed in the yeai 
1765, and confirmed by statutes 5 George HI c 26 and 39. 
whereby the whole island and all its dependencies so 
gi anted as afoiesaid, (except the landed propeity of the 
Atholl family, their manerial rights and emoluments, and 
the patronage of the bisliopi ick * and otlier ecclesiastical 
benefices,) aie unalienably vested in the crown, and sub- 
jected to the regulations of the British excise and customs (9). 

The islands of Jersey, Guernsey, Sark, Alderney, and 
their appendages, were parcel of the duchy of Normandy, 
and were united to the crown of England by the first princes 
of the Norman line They are governed by their own laws, 
which are for the most part the ducal customs ot Normandy, 
being collected in an aiitient book of very gieat authority, 
entitled, le grand coustumter. The king’s writ, or process 
from the courts of Westminster, is there of no force , but 

’• 1 P Wms 329 the province of Canterbury, but an- 

* The bishopnck of Man or Sodor, nexed to that of York, by statute 33 
or Sodor and Man, was formerly within Hen VI 11 c 31 

(^) As neither these acts, nor a subsequent one, (the 45G 3. c 125 ) for 
granting an additional compensation to the Duke of Atholl, at all inter- 
fered with the private laws or general immunities of the island, except as 
regarded the revenue laws, it still remains commodious an asylum for 
debtors and outlaws before. 
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Ins commission is They aie not bound by common acts of 
our parliaments, unless particularly named \ All causes 
are originally determined by their own officers, the bailiffs 
and juiath of the islands , but an appeal lies fiom them to 
the king in council, in the last resort, (10) 

f 108 ] Besides these adjacent islands, oui more distant plant- 
ations in Ameiica and elsewheie, aie also in some lespects 
subject to the English la^vs. Plantations oi colonies, in dis- 
tant countiies, aie either such wheie the lands aie claimed 
by light of occupancy only, by hnding them desart and 
uncultivated, and peopling them from the mother-country , 
or wheie, when already cultivated, they have been either 
gained by conquest, or ceded to us by treaties. And both 
these rights are founded upon the law of nature, or at least 
upon that of nations. But there is a difference between these 
two species of colonies, with lespect to the laws by which 
they are bound. For it hath been held that if an uninha- 
bited country be discovered and planted by English subjects, 
all the English laws then in being, which are the birth-nght 
of every subject"', are immediately there in force But 
this must be understood with very many and very great 
restrictions Such colonists cany with them only so much 
of the English law, as is applicable to their own situation 
and the condition of an infant colony , such, for instance, as 
the geneial rules of inheritance, and of protection from per- 
sonal injuries Tlie aitificial refinements and distinctions in- 
cident to the propel ty of a great and commercial people, the 
laws of police and revenue, (such especially as aic inforced 

4 Inst 286 ‘ Salk 41 1 666 2 P Wms 75 

(10) The prerogative wnts of the court of king’s bench, (which are so 
called, because they .irc supposed to issue on the part of the king,) such as 
mandamus, prohibition, &c may issue to every dominion of the crown of 
England The distinction is between a foreign dominion, which belongs to 
a piioce succeeding to the throne of England, such as Hanover, and a ter- 
iitory which by conquest or any other mode, is annexed to the crown of 
England See iZ v CbwjA?, 2Buri 856 

According to this distinction the prerogative writs would not have run 
into these islands as parcel of the duchy of N ormandy The fact is, I 
believe, that they were finally ceded to the crown of England under the ge- 
neral words of the sixth and eleventh articles of the peace of Bretigni, 
34 E 5. A D 1560 , which gave to the long of England all theFrench islands 
which he then held, in full and absolute sovereignty Rym vi p,176. 
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by penalties,) the mode of maintenance foi the established 
clergy, the jurisdiction of spiritual couits, and a multitude 
of other provisions, are neither necessary nor convenient for 
them, and therefoie are not m force What shall be ad- 
mitted and what rejected, at what tunes, and under what 
restrictions, must, in case of dispute, be decided m the first 
instance by their own provincial judicature, subject to the re- 
vision and contiol of the king m council the whole of then 
constitution being also liable to be new-modelled and reform- 
ed by the general supei intending power of the legislature m 
the mothei-countrv But in conqueied or ceded countries, 
that have already laws ot their own, the king may indeed alter 
and change those laws , but, till he does actually change 
them the antient laws of the country remain, unless such as 
aie against the law of God, as in the case of an infidel coun- 
try " Our Aineiican jilantations aie pimcipally of this latter [ 109 ] 
soit, being obtained in the last century eithei by light of con- 
quest and driving out the natives (with what natural justice 
I shall not at piesent inqinie), oi by treaties And therefore 
the common law of England, as such, has no allowance or 
authoi ity tlieie , they being no pait of the mother-country, 
but, distinct (though dependent) dominions They aie sub- 
ject, however, to the control of the parliament , though (like 
Ireland, Man, and the lest) not bound by any acts of par- 
liament, unless paiticulaily named 

With lespect to then inteuor polity, oui colonies are pro- 
perly of three soits 1 Piovincial establishments, the con- 
stitutions of which depend on the respective commissions 
issued Viy the crown to the governors, and the instructions 
winch usually accompany those commissions , under the au- 
thority of which, piovincial assemblies are constituted, with 
the power of making local oidinances, not repugnant to the 
laws of England 2 Pi opnetaiy governments, granted out 
by the crown to individuals, m the nature of feudatory prin- 
cipalities, with all the inferior regalities, and suboidinate 
powers of legislation, which formerly belonged to the owneis 
of counties palatine yet still with these express conditions, 
that the ends for which the grant was made be substantially 

" 7 Hop 17 Calvin's case Sibow PkrI C.S1 
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pursued, and tliat nothing be attempted which may derogate 
from the so\ereignty of the mother-country. 3. Charter 
governments, in the nature of civil coi^porations, with the power 
of making bye-laws for their own interior regulation, not 
contrary to tlic laws of England, and with such rights and 
aiithoiities as aie specially given them m then several charters 
of mcorpoiation The foiin of government in most ol them 
is borrowed fiom that of England. They have a governoi 
named by the king, (or m some propiietnry colonies by the 
proprietor,) who is his representative or deputy I’hey have 
courts of justice of their own, fiom whose decisions an appeal 
lies to the king and council here in England Their geneial 
assemblies, which are their house of commons, together with 
[ 110 ] their council of state, being their upper house, with the con- 
currence of the king, or his representative the governor, make 
laws suited to then own emergencies But it is particularly 
declared by statute 7 & B W III c 22 [s 9 ] that all laws, 
bye-laws, usages, and customs, which shall be in practice in 
any of the plantations, repugnant to any law made or to be 
made m this kingdom relative to the said plantation, shall be 
utterly void and of none effect And, because several of the 
^colonies had claimed the sole and exclusive right of imposing 
taxes upon themselves, the statute 6 Geo. Ill c 12 expressly 
declares, that all his majesty's colonies and plantations in 
America have been, are, and of right ought to be, suboi- 
dinate to and dependent upon the imperial crown and parlia- 
ment of Great Britain, who have full power and authority to 
make laws and statutes of sufficient validity to bind the colonies 
and people of America, subjects of the crown of Great Britain, 
in ail cases whatsoever And this authority has been since 
very forcibly exemplified, and earned into act, by the statute 
7 Geo. Ill c 59. for suspending the legislation of New-York , 
and by seveial subsequent statutes (9). 


(9) U IS hardly necessary to state that the Atnencan colonies, who had 
united to the number of thirteen stales, in their opposiuon to the mother 
country, succeeded in establishing their independence, and were recognized 
as a separate independent state by a treaty of peace, executed on the 3d of 
September, 1783 

This country, however, still retains provinces in North America, and in 
other parts of the globe, to which the reasoning of the text applies The 
terntones of the East India Company can hardly be said in pnnciple to 

stand 
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These are the several parts of the dominions of the crown 
of Great Britain, in which the iTUinicipal laws of England are 
not of force oi authoiity, merely at the municipal laws of Eng- 
land Most of them have probably copied t)ic spii it of their 
own law from this oiiginal, but then it receives its obligation, 
and authoritative force, from being the Jaw of the country 

As to any foreign dominions which may belong to the pel- LIU] 
son of the king by hereditaiy descent, by pui chase oi other 
acquisition, As the territory of Hanover, and his raajestyS 
other property in Germany , as these do not in any wise ap- 
pertain to the crown of these kingdoms, they are entnely 
unconnected with the laws of England, and do not communi- 
cate with this nation m any respect whatsoever The Eng- 
lish legislature had wisely lemarked the inconveniences that 
had formerly lesulted from dominions on the continent of 
Europe, from the Noiman teriitory which William the con- 
queror bi ought with him, and held m conjunction with the 
English throne , and from Anjou, and it’s appendages, which 
fell to Henry the second by hereditary descent They had 
seen the nation engaged for near foui hundred years together 
in ruinous wars for defence of these foieigu dominions, till, 
happily for this country, they were lost uudci the icign of 
Heniy the Sixth (10) They observed that, fiom that time, 
the maritime interests of England weie better understood and 
rtore closely pursued that, in consequence of this attention, 
the nation, as soon as she iiad lested from her civil wars, 
began at this period to flourish all at once , and became much 
more considerable in Europe than when hei princes were pos- 
sessed of a larger territory, and her counsels disli acted by 


btand on a different footing they are under the sovereignty of the Ciown 
of the United Kingdom, but the possession, revenues, and government of 
them are granted to ihe Company until the loth of Apnl 1831 absolutely, 
and afterwards until three years’ notice be given by parliament, and a certain 
debt due from the public to the Company be paid They are granted, how- 
ever, subject to such limitation and coutroul as had been provided by the 
legislature before, or was provided by the 53 Geo III c 1 55 , the last statute 
by which the charter of the Company was renewed 
(lo) Calais was retained till the 5th year ofQueen Mary, when it was lost 
by the supme inattention of the queen’s government, to the great mortifi- 
cation of the nation. 
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foieign interests This experience and these considerations 
gave birth to a conditional clause in the act ° of settlement, 
which vested the ciown in Ins present majesty’s illustrious 
house, “ that in case the crown and imperial dignity of this 
“ lealm shall herealtci come to any person not being a native 
“ of this kingdom of England, this nation shall not be obliged 
“ to engage in any war for the defence of any dominions oi 
teiritOries which do not belong to the crown of England, 
without consent of parliament ” 

\Vf come now to consider the kingdom of England in pai- 
ticulai, the daect and immediate subject ol those laws, con- 
ceinmg which we aie to next in the ensuing com mental les 
Arid this compiehcnds not only Wales and Beiwick, of which 
enough has been already said, but ilso pait of the sea The 
mam oi high seas me pmt of the lealm of England, foi thereon 
112 ] oui couits of adnmaltj have jui isdiction, as will be shewm 
heieafter, but they are not subject to the common law** 
This mam sea begins at the low-watei-inaik But between 
the high-watei-maik and the low-watei*maik, wlicre the sea 
ebbs and flows, thft common law and the adninalty have 
clivimm and alternate juusdiction , one upon the 

^watei, when it is full sea and tlieothei upon land, when it is 
an ebb^. 

The ten itoiy of England is liable to two divisions the one 
ecclesiastical, the othei civil 

1 The ecclesiastical division is, piimauly, into two pro- 
vinces, those of Canterbury and York A province is the 
circuit ot an archbishop’s jurisdiction Each province con- 
tains divers dioceses, oi sees ot suffragan bishops, whereof 
Canterbuiy includes twenty one, and York thiee * besides the 
bishopric of the isle of Man, which was annexed to the pro- 
vince of York by king Henry VIII. Every diocese is divided 
into aichdeaconnes, whereof there are sixty in all , each arch- 
deaconry into rural deaneries, which are the circuit of the 
archdeacon’s and lural dean’s jurisdiction, of whom hereafter ; 
and every deanery is divided mto parishes " 

« Slat 12 & 13 Will IIT c 2 
p Co Lnt 200 


^ Finch L 78 
' Co Litt 9 < 
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A Parish is that circuit of ground which is committed to 
the charge of one parson, or vicar, or other minister having 
cure of souls therein. These districts are computed to be near 
ten thousand in number * How antient the division of parishes 
IS, may at present be difficult to ascertain for it seems to be 
agreed on all hands, that in the early ages of Christianity in 
this island, parishes were unknown, or at least signified the 
same that a diocese does now Theie was then no appropria- 
tion of ecclesiastical dues to any paiticular chinch , hut every 
man was at liberty to contribute his tithes to white vci priest 
or church he pleased, provided onl^ that he did it to «-ome, 
or if he made no special appointment oi apjiroprialion thereof, 
they were paid into the hands of the bisliop, whose duty it was 
to distiibute them among the clergy, and foi other pious pur- [ 113 ] 
poses, accoiding to his own discretion! 

Mr Camden “ says, England was divided into paushes by 
archbishop Honoiius about the year 630 Sir Henry Hobart 
lays It down, that parishes were first erected by the council 
of Lateran, which was held AD 1179 Each widely dif- 
fering from the other, and both of them perhaps from the 
truth , which will probably be found in the medium between 
the two extremes Foi Mi Selden has clearly shewn *, that 
the clergy lived in common without any division of parishes 
long after the time mentioned by Camden And it appeals 
from the Saxon laws, that paushes were in being long before 
the date of that council of Lateran, to which they arc ascubed 
by Hobart 

We find the distinction of parishes, nay even of mothei- 
churches, so eaily as in the laws of king Edgar, about the 
year 970 Before that time the consecration of tithes was in 
general arbitral^ , that is, every man paid his own (as was 
before observed) to what church or parish he pleased. But 
this being liable to be attended with either fraud, or at least 
caprice, in the persons paying , and with either jealousies or 
mean compliances in such as were competitors for leceiving 

■ Camden’s Brilannta *' In ^i‘S Britannia 

* Seld of Tith 9 4 2 Inst 6AG Hob 296 

Hob 296 ' Of Tithes c 9. 
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them, It was now oideied by the law of king Edgar y, that 

dentur 07 n 7 ies deciinae pnma) me ecclestae ad quampai ochia qyer- 
^ tinet ” However, it any thane, or great lord, ha<l a church, 
within hib own demesnes, distinct fiom the mother-church, 
in the natuie ot a piivate chapel, then, piovided such church 
had a coemeteiy oi consecrated place ot bin lal belonging to 
It, he might allot oiie-lhird of his tithes for the maintenance 
ot the olhciating iniiiistei but, if it had no coemeteiy, the 
thane must himself have maintained his c haplain by some other 
means , toi m such case all his tithes \\cie oidaiiied to be paid 
to the pumaiiae tulesiat oi inothei-chuich ^ 

[ 114- ] This pioves that the kingdom was then genei ally divided 
into parishes , a Inch division happened probably not all at 
once, but by dcgiecs Foi it seems pietty clear and ceitaiii, 
that the bouiulanes ot paiishes wcie onginally ascei tamed by 
those ot a manoi or maiiois since it veiy seldom happens that 
a inanoi extends itself over moie paiishcs than one, though 
theie aie otteii man^ manoi s m one parish. The lords, as 
Christianity spiead itseh, began to build cluuchcs upon then 
f)wn demesnes, or w<is1cs, to accommodate their tenants m one 
or two adjoining loidslnps , and, m oidei to have divine ser- 
vice legnlaily perfoimed theiein, obliged all then tenants to 
appropiiate tlieii tithes to the maintenance of the one officiating 
ministei, instead of leaving them at hbeity to distiibute them 
among the clergy of the diocese m general , and this tract ot 
land, the tithes whereof weie so appropriated, formed a distinct 
parish Which will well enough account foi the fiecjuent 
Intel mixluie of polishes one with anolhei For if a loid hatl 
,i parcel of Lind detached fiom the mam of his, estate, but not 
sufficient to form a parish ot itself, it wasiialiiial for him to 
endow his newly elected church with the tithes of those dis- 
jointed Linds , especially if no churcli was then built m any 
loidship adjoining to those ont-Iying parcels. 

Thcs paiishes weie gi actually formed, and parish chinches 
endowed with the tithes that ai ose within the circuit assigned 
But some lands, either because they were m the hands of 
irreligious and careless owneis, or weie situate in foiests and 

^ Scld of^ cl. ^ Ibul c 2 S*.t also the Jaws of king 

Canute, c 1 1 , about tlie }ear loso 
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desalt places, oi for othei now unsearchable reasons, were 
never united to any parish, and therefore continue to this day 
extraparochial , and their tithes are now by unmemoridl cus- 
tom payable to the king instead ol the bishop, in trust and 
confidence that he will distribute them for the general good 
of the church ® yet extraparochial wastes and marsh-lands, 
when, improved and diained, are by the statute 17Geo.IL 
c 37. to be assessed to all parochial lates in the parish next 
adjoining. And thus much for the ecclesiastical division of 
this kingdom (11) 

2, The civil division ol the territory of England is into [ 115 ] 
counties, of those counties into hundreds, of those hundreds 
into tithings oi towns. Which division, as it now stands, 
seems to owe its oiigiual to king Alfred who, to prevent the 
rapines and disordeis which formerly prev.iiled in the lealm, 
instituted tithings, so called fiom the Saxon, because /en 
freeholders with their families composed one These all dwelt 
together, and w'ere sureties or fiee pledges to tlie king for the 
good behaviour of each othei , and if any offence was com- 
mitted in their district, they were bound to have the offender 
foi thcoming And therefoie anciently no man was suf- 
fered to abide in England above forty days, unless he were 
eni oiled in some tithing or decennary One of the pimcipaL 
inhabitants of the tithing is annually appointed to pi eside over 
the rest, being called the tithing man, the headborough, 

(words which speak their own etymology,) and in some coun- 

• 2 Inst. 647 2 Rep 44 Cro “ tu’nlur — yua^ /u cmomjiebat, sci/icii 

£liz 512 yuod da omnibus tiUis tottus regnt s?tff 

jT&i 1 47 Tills the :i of king “ dtcennali JidQussLone dubebant ebse 
Edward the confessor, c 20 '» ery justly * ‘ universt, i^c ’* 
intitlcd, ** summa ct maxima secuntas, ‘ Mirr cl §3 

j^er yuam omnes statu Jirmissimo susti- 


(U) Though from the preamble of the statute it might "be inferred that 
the legislature intended to make drained extra^parochial lands rateable in 
the parish next adjoining, yet the enacting part embiacesin its terms only 
lands, respecting which there is a dispute or uncertainty m what parish they 
he, and ought to be rated It may be a question, therefore, whether it ap- 
plies to such lands if clearly extra-parochial, especially as there ij> no pro- 
vision in the statute for relieving or settling the poor in such districts 
I 4 
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lues the boibliolder, or boiough’s eaider, being supposed the 
discreetest man in the borough, town, oi tithing (12) 

‘‘ Finch L 8 


(12) It IS questionable whethei this division of England is properly attii- 
butable to Alfred, \^hose real sei\ices to bis country were so great, th it it 
is no wonder, if many things obscure in then origin are lalsely ascribed to 
film Counties or sinres, governed bv aldermen and shire leeves, may bt 
tiaced to an age prioi to that of Allied , hundreds arc so \ery unequal in 
size, that it seems difficult to suppose them foiined at any om. time, or upon 
any one pruuiple, and though there nia> h‘\\c been some subdivision ot 
hundreds in the tunc of Alfred, or inaclo b, him, vet the peculiai systems 
of tith mgs, and fi uikpledges, were piobabh conternpoiantoiis, the latter 
being that wlucli gnes a piinciplcand object to the iormei, it should seem 
that lithings must have been later than liis time, bciaiisc it c ui be shewn 
that It was not till muclilatci that the system ol Irankplcdges took a settled 
lonii and consistcnc} ^ 

The system of fr uikpledges has been very well deduced and deseubed by 
Mr Hallam — itis laid down somewhat too ibsolutciv in the text, that the 
Irce pledges weie bound to have thcolfendei loitli coining The I iw of the 
Confcssoi cited in tin margin, states the whole matter slioitly and^et fully 
From which it appeus that it i delinquent fled, the tithing had thiity one 
days to puisne mul pioducc him, duung winch time it he weic toiind, he 
sutferedin puiseoi peison tor his offence It not, the head ot the tithing 
(fnborges heofod) was to take tv\o of the most lespec table members, and 
the heads ot the tliice ntighhouiing titlimgs with two of the most respect- 
ible members of each, and these twelve, in the lutuie of compuigators, 
wcic to clear the tithing, if possible, fiom all pai iRijiation in the crime oi 
flight of the delinquent If they failed in this, then the compensation was 
to be paid first out of the goods of tlie delinquent, and on tailinc of them 
by the tithing at larger And when this was done, the thiee icjiicsentativcs 
oUhe tithing were still bound to swear that they would bring the offender 
to justice whcnevei they could, oi disclose Ins icti eat when they should 
diseovci It 

Jtis rcmaikablc that with this law of fi inkpledge under then obsei vatiou 
intituled Fnborges, and translated fi an k pledges, our Itc d aritiqu u lans 
should ever have been under any difficulty as to the deiivation of the woifl 
borough In the laws of Canute, c 28 it is said tint each master of a 
family is to have his domestic servants iindei his own bul, pledge, oi respon. 
sibility, the expression is “ hishiiedmen on Ins agenuni boige,” inprvpud 
Jidc-ji^sione Meyer observes that bulge in Geiman, and borg in Dutch 
now signify a pledge or bail It can baldly be doubted, therefore, that ii 
fnborgh, free borough, or boiough, meant merely that assemblage of inha- 
bitants in one vill, imitually responsible at the same court for each others 
good conduct See Hallam Midd Ages, th vin pi Mtyei vol i 
pp 151 158. Meiewcther’s W Loo^ case,^p 12 
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Tithinos, towns, oi vills, are of the same signification in 
law , and are said to have had, each of them, originally a 
church and celebiation of divine service, saci aments, and 
buiials*’ though that seems to be rather an ecclesiastical, 
than a civil distinction. The word town or vill is indeed, by 
the alteration of times and language, now become a genencal 
term, comprehending under it the several species of cities, 
boioughs, and common towns A city is a town incorporated, 
which IS oi liatli been tlie see ot a bisliop .ind though the 
bisliopiiek be dissolved, as at Westminster, yet still it re- 
inaineth a city ^ (13) A borough is now understood to be a 
town, either coipoiatc oi not, lliat ^Liidcili buigesses to par- 
liament^ Otlici towns theie aic, to the number, sir Edwaid 
Coke savs^, oi 8803, winch aic neitliei cities noi boioiigh.s, 
xmie of winch have the piivilcges of inaikets, andotheis not, 
but both are e([uaUy towns in law To sevei al of these towns 
theie are small append iges belonging, called hamlet^, which 
.lie taken notice ol in the statute ot Exeter’, which makes 
tiequent mention ol cntiic \ills, demi-vills, and hamlets En- 
tire vills sii Heniy Spelman conjertuies to have consisted 
ol ten ireomen or trank-pledges, demi-vills ot five, and ham- 
lets ot less than five These little collections of houses are 
sometimes under the same administration as the town itself, 
sometimes governed by sep.irite officers, in which last case 
they aie, to some pin poses in law, looked upon as distinct 
townships These towns, as was bcfoie hinted, contained 
each onginally but one pansb, and one tithing, though many 

1 Inst 115 Co I lit 116 

* Co Litt 109 ‘ 14 Edw I 

r Litt § 161 Gloss 27 1 


(l j) It IS rniious that tlie nAnie ot Wtstnnnster diil not suggest to the 
uuthor a doubt ot the accuracy ot Ins definition ol a city, because it is not 
mcorpoiatc, nor did it become a city by being the see of a bishop, being 
expressly so treated I)y the letters patent of Uenry the VIII , by which it 
was also elected into a bishopritk The f.iLt is, that every city in England 
16 or has been the see of a bishop, but it is not true that every place winch 
has been the see of a bishop, is or was a city The coincidence between our 
piesent cities and the sees of existing or dissolved bishopncks, may be ac- 
ebunted for by the decree which Ingulphiis mentions as made by a council 
held in England, in 1072, by which bishops* sees were transferred from (owns 
to cities bee 1 Woodd Lect. 302 Hdrgrdve*s notes, 123, 124 to Co Litt 
109 b 
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of them now, by the increase of inhabitants, arc divided into 
several parishes and tithings , and, sometimes, where there is 
but one pansh there are two or more vills or tithings. 

As ten families ot' fieeholdeis made up a town or tithing, 
so ten tithings composed a superior division, called a hundred, 
as consisting of ten times ten families The hundred is go- 
verned by an high constable or bailiff, apd foimerly there 
was regularly held m it the hundred court foi the trial of 
causes, though now fallen into disuse. In some of the more 
northern counties these hundreds are called wapentakes 

The subdivision of hundreds into tithings seems to be 
most peculiaily the invention of Alfred the institution of 
hundreds themselves he rather introduced than invented. 
For they seem to have obtained in Denmark “ and we find 
that in France a regulation ot this sort was made about two 
, hundred years before , set on foot by Clothanus and Childe- 
bert, with a view of obliging each district to answei for the 
robberies committed in its own division These divisions 
were, m that country, as well military as civil , and each con- 
tained a hundred freemen, who were subject to an officer 
called the centenantis, a number of which centenarn were 
themselves subject to a superioi officer called the count or 
[ 117 ] comes^ And indeed something like this institution of hun- 
dreds may be traced back as far as the antient Germans, from 
whom were derived both the Franks who became masters of 
Gaul, and the Saxons who settled in England for both the 
thing and the name, as a territorial assemblage of persons, 
from which afterwards tlie teriitoiy itself might probably re- 
ceive It’s denomination, were well known to that warlike peo- 
ple. Centent ex singulis pagis sunt idque ipsum inta suos 
“ vocanlut , el quod pt tmo numerus fuit^ jam yiomen et honor 

An indefinite number of these hundreds make up a county 
or shire. Shire is a Saxon word signifying a division , but a 
county, comitatus, is plainly derived from comes, the count of 
the Franks \ that is, the earl, or alderman (as the Saxons 

' S«ld Forleac c 24 " Montesq Sp L 30 1 7 

*” S«ld tit of honour, 2 5 3 ® Tacit, dt moriO German 6. 
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called him) of the shire, to whom the government of it was 
intrusted. This he usually exercised by his deputy, still 
called in Latin vice^comes, and jii English, the sheriff, shneve, 
oi shiic-reevG, signifying the officer of the shire, upon whom, 
by process of time, the civil administration of it is now totally 
devolved In some counties there is an intermediate division, 
between the shire and the hundreds, as lathes in Kent, and 
rapes in Sussex, each of them containing about three oi four 
luuulreds apiece. These hail foimerly their latlie-reevcs and 
1 ajie-retv es, acting in subordination to the shire-reeve Where 
a county is divided into t/ncc of these intermediate jurisdic- 
tions, they are called tnthings p, which were antiently go- 
verned by a trith mg- reeve These tnthings still subsist in 
the large county of York, wheie by an easy corruption they 
are denominated ridings , the noith, the east, and the west- 
iidmg The number of counties in England and Wales have 
been different at different times at present they are forty in 
England, and twelve in Wales 

Three of these counties, Chestei, Duiham, and Lancas- 
tei, are called counties palatine The two former are such 
by prescijption, or immemorial custom, oi at least, as old 
.\s tlie Norman conquest the latter was cieated by king 
Eilwaid III. in favour of Henry Plantagenet, first earl and 
then duke of Lancaster % whose heiress being' mairied to John [ 118 ] 
of Gant the king’s son, the franchise was greatly enlarged 
and confirmed in parliament % to honour John of Gant him- 
self, whom, on the death of his father-m-law, the king had 
also created duke of Lancaster* Counties palatine aie so 
called a palatio^ because the owners thereof (the earl of Ches- 
ter, the bishop of Durham, and the duke of Lancaster,) had 
m those counties jura regalia^ as fully as the king hath in his 
palace; legalem potest atem in omnibus^ as Bi acton expresses 
it" They might pardon treasons, murders, and felonies, 
they appointed all ]udges and justices of the peace , all writs 
and indictments ran in their names, as in other counties in 
the king’s and all offences were said to be done against their 

LL JBdw c « Cart ‘16 Edw 111. n 9 

Seld tit hon 2 5 8 ^ Pat 5\ Edw III m. 33. PUiwd. 

* Pat 25 Edw 111 j) \ ?n 18 215 7 Rym 1 38 
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peace, and not, as m other places, contra pacem donum ? egn 
And indeed by the antient law, in all peculiar jurisdictions, 
offences were said to be done against his peace m whose court 
they were tried iii a court- leet, contra pacem domtm, in the 
court of a corporation, contiapacem hallivoyum , in the sheriff’s 
court or tourn, contra pacem *cice-comttis^ These palatine 
privileges (so similar to the regal independent jurisdictions 
usurped by the great baions on the continent, timing the 
weak and infant state of the first feodal kingdoms in Euiope*') 
were in all probability on ginally granted to the counties ot 
Chester and Dtiiham, because they boitleied upon nuimcal 
countiics, Wales and Scotland , m oidei that the inhabitants, 
Imving justice ^ulministered at home, might not be obliged to go 
out ol the count] y, and leave it open to the enemy’s inclusions, 
and that the owneis, being encouraged by so Idige an au- 
thoiity, might be the more watchful in ids defence. And 
upon this account also there weie formeily two other counties 
palatine, Pemlirokeshne and Hexhanisliire , the lattei now 
united with Northumbeiland , but these weie abolished by 
parliament, the former in 27 Hen VIII, the lattei in 14 Eli/ 
And in 27 Hen VJII , likewise, the poweis before mentioned 
of owners of counties palatine were abridged, the icasoii lor 
[119 ] their continuance in a manner teasing, though still all writs 
are witnessed m their names, and all forfeitures foi tieason by 
the common law accrue to them* 

Of these thiee, the county of Durham in now the only one 
remaining in the hands of a subject For the earldom ot 
Chester, as Camden testifies, was united to the crown by 
Hemy III , and has cvei since given title to the king’s eldest 
son And the county palatine, oi duchy, of Lancaster, was 
the pioperty of Henry Bolingbroke, the son of John of Gant, 
at tlie time when he wrested the ciown fiorn king Richard II , 
and assumed the title of king Flenry IV. But he was too 
prudent to suffer this to be united to the crown , lest, if he 
lost one, he should lose the othei also. For, as Plowden ® 
and sir Edward Coke ^ observe, “he knew he had the duchy 
“ of Lancaster by sure and indefeasible title, but that his title 
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“ to tlie Clown was not so assured for that after the decease 
“ of Ilichiud 11. , the right ol the crown was m the heir of 
“ Lionel duke of Clarence, second son of Edward III , John 
“ of Gant, father to this Henry IV, being but the fouith 
“ son ” And theiefore he piocuied an act of parliament, in 
the fiisl yeai ot his reign, ordaining that the duchy of Lan- 
caslei, and all othei his hereditary estates, with all their roy- 
alties, and hanchises, should lemain to him and his heirs for 
evci , and should lemaiii, descend, be administered, and go- 
veined, m like manner as if he ne\ci had attained the legal 
dignity , and thus they descended to his son and giandsoii, 
TIeniyV and Ilcniy VI , many new lerrit ones ami piivileges 
being annexed to the duchy by the fonnei Henry VI 
being attainted in 1 Edw IV , this ducliy was declared in pai- 
liainent to lia\e become fmfcited to theciown**, and at the 
same time an act was made to incoipoiate the duchy of Laii- 
castei, to continue the county jialaline (which might otherwise 
liave detei mined by the attainder^) and to make the same 
parcel ol the duchy, and, faithei, to vest the whole m king 
EdwaidIV and his hens, of England^ foi ever, but 

undei a sepal ate guiding and governance fiom the othci m- 
heiitaiices of the ciowii And in 1 Hen VII another act 
was made, to resume such pait of the duchy lands as had 
been dismembered from it in the leigiiof Edward IV, and 
to vest the inhciitancc of the whole m the king and his heirs 
foi evei, as amply and laigely, and iii like mninei, foim, and 
condition, sepaiate lium the ciowii ol England and possession 
ol tlie same, as the tlnte Hermes and Edwaid IV, oi any of 
them, had and held the same ^ 


<= Fail 2 lien F n 30 3 liui V 

71 15 

“ 1 Ventr 155 

<= Ibid 157 

^ Some have entcrtaihed an opinion 
(Plovfd 220, 1, 2 Lairtb Archeion^ 
233 A Inst. 205 ) that by tins act the 
right of tlie duchy vested only in the na- 
turfilf and not in the jvjlitical person ot 
king Henry VII , as formerly in that of 
Henry IV , and was descendible to his 
natuial heirs, independent of the bucccs> 
&ion to the crown And, if this notion 


were well founded, it might have be« 
LOinc a very curious question at the time 
of the revolution m 1688, in whom the 
right of the duchy remained after king 
James’s abdication, and previous to the 
attainder of the pretended prince of 
Wales But it is observable, that in tlie 
same act the duchy of Cornwall is at^ 
vested in king Henry VII and hii heirs , 
which could never be intended m any 
event to be separated from the inl;erit> 
ance of the crown And indeed it 
seems to have been understood very elirly 


[ 120 ] 
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The isle of Ely is not a county palatine, though sometimes 
erroneously called so, but only a royal franchise the bishop 
having by grant of king Henry the first, jut a regalia within 
the isle of Ely, wheieby he exercises a jurisdiction ovei all 
causes, as well criminal as civil 

There are also counties cot pot ate , which aie certain cities 
and towns, some with more, some with less tenitory annexed 
to them , to which out of special grace and favour the kings 
of England have granted the piivilege to be counties of them- 
selves, and not to be comprised in any other county , but to 
be governed by then own sheiiffs and other magistrates, so 
that no officers of the county at large have any power to in- 
termeddle therein Such are London, York, Bristol, Noi- 
wich, Coventry, and many otheis And thus much of- the 
countries subject to the laws of England 

after the statute of Henry VI I , tliat the fore seems to be that of those judges, 
duchy of Lancaster was by no means who held (Plowd 221 ) that notwith- 
thereby made a separate inheritance from standing the statute of Hen VII (which 
the rest of the royal patrimony, since it was onlyan act of resumption) the duchy 
descended with the crown to the half- still remained as established bj the act of 
blood m the instances of queen Mary Edward IV , separate from the other 
and queen Elizabeth which it could not possessions of the crown in order and 
liave done, as the estate of a mere duke government, but united in point of in- 
of Lancaster, in the common course of hentance 
legal descent The better opinion there- * 4 Inst 220 
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CHAPTER THE FIRST. 

OF THE ABSOLUTE RIGHTS OF 

INDIVIDUALS. 

rpHE objects of the laws of England are so very nu- 
merous and extensive, that in order to consider them 
with any tolerable ease and perspicuity, it will be necessary 
to distribute them methodically, under proper and distinct 
heads , avoiding as much as possible divisions too large and 
comprehensive on the one hand, and too trifling and minute 
on the other , both of which are equally productive of con- 
fusion* 

Now, as municipal law is a rule of civil conduct, com- 
manding what IS right, and prohibiting what is wrong , or 
as Cicero* and after him our Bractonb, have expressed it, 
sanctiojfu&ta^jybenshonesta et’prohihem contraria (1), it follows, 

*\\Phihpp\2 c3. 


[ 122 ] 


(l) Cicero’s words are, recta ct a numinc Deonm iracta ratto, imperans 
honeitaf proktbens coniiana 
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that the piimary and principal objects of the laws are rights 
and WRONGS. In the prosecution fheiefore of these com- 
mentaries, I shall follow this very simple and obvious divi- 
sion, and shall in the first place coiisidei the nights that aie 
commanded, and secondly the xvumgs that aie foi bidden, by 
the laws of England 

Rights are however liable to anothei subdivision ; being 
cither, fiist, those which concern and are annexed to the 
persons of men, and arc then called oi the 

lights of jieiwjis , oi they are, secondly, such as a man may 
acquire ovei external objects, or things unconnected with In', 
person, which .ue styled rerum or the i lights of things (2) 
Wrongs dKo aie divisible into, first, jiii-oate ^wiongSy which, 
being an infringement merely of paiticiilai rights, concern 
individuals Old v» and are called civil injuiies , and secondly, 
jmbltc tuiowgs, which being a bieach of gencial and public 
lights, affect the whole community, and are called ciimes 
and misdemesnois 

Thl objects of the laws of England falling into this four- 
fold division, the present 'comm entaiies will therefoie consist 
of the foul following parts 1. The rights of Pei <i(ms , with 
the means wheieby such rights may be eithei acquired oi 
lost 2 Ike lights of things, with the means also of acqiiiiing 
and losing them Private *mrongs^ oi civil injuries, with 
the means of rediessmg them by law Public wrong?, oi 
crimes and misdemesnoi s , with the means of prevention and 
punishment 

We are now, first, to consider the rights of persons with 
the means of acquiring and losing them 

[ 123 ] Now the rights of persons that are commanded to be ob- 
seived by the municipal law are of two sorts first, such as 
are due from every citizen, which are usually called civil 


(3) As the author explains his division of nghts of persons and rights of 
things, the inaccuracy of the terms is of less consequence, it is clear that 
the connection intended between persons and rights and things and rights 
19 dtdereni 
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duties, and, secondly, such as belong him, which is the 
more popular acceptation of eights ot juta Both may in- 
deed be comprized in this latter division , for, as all social 
duties are of a relative nature, at the same time that they are 
due from one man, or set of men, they must also be due to 
another But I apprehend it will be more clear and easy, to 
consider many of them as duties icquired fiom, rather than 
as rights belonging to, particular persons Thus, for in- 
stance, allegiance is usually, and theiefore most easily, con- 
sidered as the duty of the people, and protection as the duty 
of the magistrate , and yet they aie, lecipiocally, the rights as 
■well as duties of each othei Allegiance is the right of the 
magistrate, and protection the right of the petiple 

Persons also are divided by the law into either natural 
persons or artificial Natural peisons aie such ns the God of 
nature formed us , artificial .ue such as are created and de- 
vised by human laws for the purposes of society and govern- 
ment, which are called corporations or bodies politic 

The rights of persons consideied in then natuial capacities 
are also of two sorts, absolute and relative Absolute, which 
are such as appertain and belong to particular men, merely 
as individuals or single persons relative, which are incident 
to them as members of society, and standing m various re- 
lations to each other The first, that is, absolute rights, will 
be the subject of the present chaptei 

By the absolute Jights of individuals we mean those whicli 
are so in their primary and strictest sense , such as would 
belong to their peisons meiely in a state of natuie, and which 
every man is entitled to enjoy, whethei out of society or in it 
But with regal d to the absolute diUie^^ which man is bound 
to perform, considered as a meie mdividual, it is not to be [ 124 . ] 
expected that any human municipal law should at all explain 
or enforce them Foi the end and intent of such laws being 
only to regulate the behaviour of mankind, as they are mem- 
bers of society, and stand in various relations to each othei, 
they have consequently no concern with any other but social 
or relative duties. Let a man therefore be ever so aban- 
doned in his principles oi vicious in Ins practice, piovided 

VOL I K 
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he keeps Ins wickedness to liimself, and ttoes not oRencl 
against the rules of public decency, he is out of the reach of 
human laws. But if he makes his vices public, though they 
be such as seem pimcipally to affect himself, (as drunkenness, 
or the like,) they then become, by the bad example they set, 
of pernicious effects to society , and therefore it is then the 
business of human laws to coriei t tliem Heie the circum^ 
stance of publication is what alters the nature of the case> 
Public sobriety is a lelatne duty, and therefore enjoined by 
our laws , jp? sobiiety is an absolute duty, which, whc' 
ther it be performed oi not, human tribunals can nevei know 
and theieloie thej can iicvei enforce it by any civil sanction. 
But with lespect to lights^ the case is different. Human laws 
define and enforce as well those lights which belong to a 
man considered as an individual, as those which belong to 
him consideied as related to otlieis 

For the principal aim of society is to protect individuals in 
the enjoyment of those absolute rights, which wcie vested in 
them by the immutable laws of nature, but which could not 
be preser\ed m peace without that mutual assistance and in- 
tercourse which is gamed by the institution of friendly and 
social communities Hence it follows, that the fiist and pii- 
mary end of human laws is to maintain and legulate these 
absolute lights of individuals SucJi rights as aie social and 
lelative result from, and are posteuoi to, the foimation of 
states and societies so tliat to maintain and regulate these, is 
clearly a subsequent consideration And therefore the piiii- 
cipal view of human laws is, or ought always to be, to ex- 
plain, protect, and enfoicesuch rights as are absolute, which 
C ] in themselves aie few and simple and then such rights as 
are relative, which, arising from a variety of connections, will 
be far more numerous and more complicated These will take 
up a greater space m any code of laws, and hence may ap- 
pear to be more attended to, though in reality they are not, 
than the rights of the former kind Let us therefore proceed 
to examine how far all laws ought, and how far the laws of 
England actually do, take notice of these absolute rights, and 
provide for their lasting security 


The absolute rights of man, considered as a free agents 
endowed with discernment to know good from evil, and with 
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power of choosing those measures which appeal to him to lie 
most desirable, are usually summed up in one general appeb 
lation, and denominated the natural liberty of mankind. 

This natural liberty consists properly in a power of acting as 
one thinks fit, without any lestiaint or controul, unless by 
the law of nature, lieing a right inherent m ns by birth, 
and one of the gifts of God to man at his cieation, when he 
endued him with tlic faculty of fiee-will But eveiy man, 
when he enters into society, gives up a part of his natuial 
libeity as the puce of so \ahiablc a purchase, and in con- 
sideration of receiving the advantages of mutual commerce, 
obliges hmisell to conform to those laws, which the commu- 
nity has thought propoi to establish. And this species of 
legal obedience and confoinnty is infinitely more desirable 
than that wild and savage hbeity which is sacrificed to oblam 
it For no man that coiisideis a moment would wish to re- 
tain the absolute and imcontrouled pcjwei ot doing whatcvei 
he pleases , the consequence ot which is, that every olhei 
man would also Iiave the same power , and then there would 
be no security to nulividuals in any of the enjoyments of life 
Political tliercfoie, oi civd liberty, which is that of a membei 
of society, is no other tlian natural liberty so far restrained 
by human laws (and no fartlier) as is necessary and expedient 
for the geneial advantage of the public ® Kence we may 
collect that the law, which restrains a man rom doing mis- 
chief to his fellow-citizeiis, though it diminishes the natural, 
increases the civil liberty of mankind (3) , but that every wanton [ 126 ] 
and causeless lestraint of the will of the subject, whether 
practised by a monarch, a nobility, or a popular assembly, is 
a degree of tyranny nay, that even laws themselves, wlie- 

' raciiltas ejiiS, quod cmque facere Inst 13 1 (4) 
liiety nisi quid [ift aui\ jure jirohxbetur 

(3) There is some confusion introduced into this paragraph, from mv 
ambiguous U!»e of the term “ natural liberty According to the definition 
of It m the beginning, it is a liberty subject to the control of the law of 
nature If this be coi rect,as it undoubtedly is, then the positive law which 
restrains a man from doing mischief to his fellow-citizens, does not dimimsli 
his natural hberty, because the law of nature would have done the same 
In this last passage by natural liberty the authoi evidently means tbe un- 
controlled absolute power of doing whatever we pleaiief which is as contrary 
to tbe law of nature as to the municipal law^ 

(4) Sec ante, p & n (I) 
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ther made with or without oui consent, it they legulate and 
constrain our conduct m matters of mere indifference, with- 
out any good end m view, are regulations destructive of 
liberty whei eas, if any public advantage can arise fiom ob- 
serving such precepts, the controul of our private inclinations, 
in one or two particular points, will conduce to preserve our 
general freedom in others of more importance, by suppoit- 
ing that state of society, which alone can st^cure our inde- 
pendence. Thus the statute of king Edward IV/, winch 
forbad the fine gentlemen of those times (under the degiee 
of a lord) to wear pikes upon their shoes or boots of moie 
than two inches in lengtli, was a law that savouied of oppres- 
sion, because, howevei ridiculous the fashion then in use 
might appear, the lestrainnig it by pecuniary penalties could 
serve no purpose of common utility But the statute of king 
Charles II which prescribes a thing seemingly as indif- 
ferent, (a dress foi the dead, who aie all ordered to lie 
buried m woollen,) is a law consistent with public liberty , 
for it encourages the staple trade, on which in great measure 
depends the universal good of the nation (5) 8o that laws, 
when prudently framed, are by no means subversive but 
lather introductive of libeity , lor, (as Mr Locke lias well 
observed^) where there is no law there is no freedom Hut 
then, on the othei hand, tliat constitution of frame of go- 
vernment, that system of laws, is alone calculated to main- 
tain civil liberty, which leaves the subject entire master of 
his own conduct, except in those points wherein the public 
good requires some direction or restraint. 


The idea and practice of this political oi civil liberty flou- 
rish in their highest vigour in these kingdoms, where it falls 
[ 127 ] little short of perfection, and can only be lost or destroyed by 
the folly or dements of it’s ownei , the legislatiiie, and of 
course the laws of England, being peculiarly adapted to the 

^ S Edw IV c 5 * on Gov p 2 § 57, 

, *^30 Car II st.1 c 1 


(s) Repealed by 54 Geo 5 c 108 The burying so much useful woollen 
in every year does not seem likely much to advance the universal good of 
the nation Yet the instance is sufficiently apt, for however mistaken this 
law may have been in policy, it was a regulation Mith a view to the public 
weal, and not n merely wanton restrain of private freedom 
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preservation of this inestimable blessing even in the meanest 
subject Very different from the modern constitutions of 
other states on the continent of Europe, and from the genius 
of the imperial law , which in general are calculated to vest 
an arbitrary and despotic power of controuhng the actions of 
the subject, in the prince, oi in a few grajidees And this 
spirit of liberty is so deeply implanted in our const! tutionr, 
and rooted iii oui very soil, that a slave or a negro, the mo- 
ment he lands m England, falls under the protection of tlic 
laws, and so fai becomes a free man® , though the master’s 
light to his service may possibly still continue (6) 

Thf absolute lights of every Englishman, (which, taken in 
a political and extensive sense, are usually called their liber- 
ties,) as they are founded on nature and reason, so they aie 
coeval with our tonn of government , though subject at tunes 
to fluctuate and change their establishment (excellent as it 
is) being still human At some times we have seen them de- 
pressed by overbearing and tyrannical princes, at otheis so 
luxuriant as even to tend to anarchy, a worse state than ty- 
ranny Itself^ as any government is better than none at alh 

E Salk 666 Stc th 14 

(6) The j^nnciplca here 1 iicl tlowii have 1 itcly been aetet! upon to their 
fullest extent in ,i ver^ inteiesting case {Fotbesw Cochrane^ 2B &C 448 ), 
which, both on its own account, ami the judgments delivered in it, at once 
Uiniinpus, piofound, and eloquent, I strongly recommend to the student’s 
perusal Many of the slaves of i British merchant residing in East Florida^ 
<lescrted from his plantation, and were found on board a British man of war 
not lying in the East Florida waters , the merchant claimed them, and was 
allowed to see them, and attempt to persuade them to return, out he was 
not permuted to use force They refused to go, anti he brought an action 
igainst the British Commander for harbouring them It was held not to be 
maintainable, even upon the concession that the laws of East Florida per- 
mitted slaveiy The principle of the decision was, that slavery is not a state 
recognised by the law of nature generally, or the law of England locally , 
and wherever It legally exists. It does so only by the force of some local law 
Whenever, therefore, a slave comes from the place, where it is recognised, 
into a place under the English law, he ceases to be a slave, because the local 
law loses Its force, and the English law neither itself suifers the relation, nor 
wjll,by the comitas inter commumtates^enforce any local law contrary to the 
law of nature An English ship, or a terntory newly discovered by English- 
men, are foi this purpose the same as England, because the English law of 
Ireedom will apply equally iii each, and be the right ofeveiy one there 
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But the vigour of om free constitution has always delivered 
the nation from these embarrassments and, as soon as the 
convulsions consequent on the struggle have been over, the 
balance ol our lights and liberties has settled to it’s proper 
level, and their fundamental ai tides have been from time to 
time .isserted in parliament, as often as they w*»re thought to 
be in dangei. 

First, by the great charter of liberties, which was obtained, 
sword m hand, from king John, and alteiwaids, with some 
alterations, confirmed m parliament by king Henry the third. 
Jus son Winch charter contained very few new grants but, 
<is sir Edward Coke obseives, was for the most part declar- 
atory of the piincipal grounds of the fundamental laws of Eng- 
[ 128 ] land. Afterwards by the statute called cot^rmatto ca%tarum\ 
whereby the great chaiter is diiected to be allowed as the 
common law , all judgments contrary to it are declared void , 
copies of it are ordered to be sent to all cathedral churches, 
and read twice a year to the people , and sentence of eiu^om- 
mumcation is directed to be as constantly denounced against 
all those that by word, deed, or counsel, act contrary thereto, 
or in any degree infiinge it !Next, by a multitude of subse- 
quent corroborating statutes, (sii Edward Coke, I think, reckons 
tlmty-two from the fiist Edward to Heniy the fourth. 
Then, after a long interval, by the petition oj right whicli 
was a parliamentary declaration of the liberties of the people, 
assented to by kmg Charles the first in the beginning of his 
reign Which was closely followed by the still more ample 
concessions made by that unhappy piince to his parliament, 
befoie the fatal rupture between them , and by the many salii- 
taiy laws, particulai ly the habeas corpus act, passed under 
Charles tlie second To these succeeded the bill of ? igkts^ or 
declaration delivered by the lords and commons to the pimce 
and princess of Orange 13 February 1688, and attei wards 
enacted m parliament when they became king and queen 
which declaration concludes in these i emarkable words , and 
“ they do claim, demand, and insist upon, all and singular 
the premises, as their undoubted rights and hbeities ” And 
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the act of pailiament itself* recognizes “all and singular the 
“ rights and liberties asserted and claimed in the said declar- 
“ ation to be the true, antient, and indubitable rights of the 
“ people of this kingdom ” Lastly, these liberties were again 
asserted at the commencement of the present century, in the 
act of settlement whereby the crown was limited to his present 
majesty’s illustrious house and some new provisions were 
added, at the same fortunate era, for better securing our re- 
ligion, laws, and liberties, which the statute declares tube 
“ the birthright ol the people ot England,” according to the 
antient doctiinc of the common law ", 

Thus much for the dccla) ation of out rights and liberties. [ 129 ] 
The rights themselves, thus defined by these several statutes, 
consist in a number of private immunities , which will appear, 
from what has been premised, to be indeed no other, than 
eitlier that residuum ot natural liberty, which is not lequined 
by the laws ot society to be sacrificed to public convenience , 
or else those civil piivileges, which society hath engaged to 
piovide, m lieu of the natural liberties so given up by indi- 
viduals These therefore were formerly, either by inheiitance 
or purchase, the rights ot all mankind , but, in most other 
countries of the world, being now more or less debased and 
destroyed, they at present m«iy be said to remain, in a peculiar 
and emphatical manner, the lights ot the people of England. 

And these may be reduced to thiee principal or pnmary 
ai tides, the right of peisonal seciiiity, the right of personal 
liberty, and the right of private propel ty, because, as there 
IS no other known method of compulsion, oi of abiidgmg man’s 
natural free will, but by an infringement oi diminution of one 
oi other of tliese important rights, the pieservation of tliese, 
inviolate, may justly be said to include the preservation of our 
civil immunities in their largest and most extensive sense 

I, The right of personal security consists in a person’s legal 
and uninterrupted enjoyment of his life, his limbs, his body, 
his health, and his reputation. 

M W & M St 2 c i " Plowd 55 
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1. Life h, the immediate gilt of God, a right inheient by 
nature in every uulividuaJ , and it begins in contemplation of 
law as soon as an infant is able to stir in the mother’s womb 
For it a Moinan is quick with child, and, by a potion or other- 
wise, killetli It III hei womb, oi if anyone beat hei, whereby 
the child dieth in hei body, and she is delivered of a dead child ; 
this though not murdei was by the antient law homicide or 
manslftughtei « But the modern law doth not look upon 
[ 130 3 this offence m quite so atrocious a light, but merely as a 
heinous niisdemesnoi ^ (7) 

An ndant in vi?ti)6 su meuy oi in the mothei’s womb, is 
supposed in law to be born toi many pin poses It is capable 
of having a legacy, oi a sui lender of a copyhold estate made 
to It It may have a guardian assigned to it'’, and it is 
enabled j:o have an estate limited to its use, and to take aftei- 
watdj> by such limitation, as it it were then actually bom ^ (8) 
And in this point the civil law agiees with ouis 

2 A Man’s limbs (by which toi the piesent we only un- 
derstand those membeis which may be useful to him in fight, 
and the loss of which alone amounts to mayhem b} the common 
Jaw) are also the gift of the wise Cieator, to enable him to 
protect himself fiom external injuries in a state of nature. 
To these therefoie he has a natural inherent right, and they 
cannot be wantonly destioyed or disabled witliout a manifest 
bieacli ot civil liberty 

Bo'ih the life and limbs ol a man aie ot such high value, 
m the estimation of the law ot England, that it pardons even 

® ** St su abqun qut multerem preff- ^ Stat lO&llW 3 lKj 

nanteni jKn ussertty vel ei venenum de- " Q,iii tn utero sunt, in tofo penejure 

dent, ]>er i^uod fecent abortivam si civili tnte.lligu.niur tn reruvi natura esse 
puerj}enumjam/ormatum velammaluni Ifi 5 40 Qui in utero est, pennde at 
fuent, et maxune « antmalum,facU ho- st in rebus humanis esset, custodilur, 
micidium ” Bracton, / S Ir 2 c 4 quoties de commodLs tpsius partus qnee- 
P S Inst 50 Pftur Ib 1 v 40 

Stat 12 Car II c 24 


( 7 ) feet Vol IV p 196 n (io),aiiilp 2oi 
(s) bteVol II i> 169 n (4) 
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honucide if committed se defendendo^ or in order to prej>erve 
them Foi whatever is done by a man, to save either life or 
member, is looked upon as done upon the highest necessity 
and compulsion Therefore if a man through fear of death 
or mayhem is prevailed upon to execute a deed, or do any 
other legal act , these, though accompanied with all other the 
lequisite solemnities, may be afterwards avoided, if forced 
upon him by a well-grounded apprehension of losing his life, 
or even his limbs, in case of his non-comphance ^ And the 
same is also a sufficient excuse for the commission of many 
misdemesnois, as will appear in the tourth book The con- 
straint a man is under in these circumstances is called in law 
dutess, from the Latin dmtftes, of which there are two sorts, 
duress of imprisonment, where a man actually loses his liberty, [ 131 J 
of which we shall piesently speak , and duress minas, wheie 
llie hardship is only threatened and impending, which is that 
we are now discoursing of Duiess pe? minas is either for 
fear of loss of life, or else for fear of mayhem, or loss of limb. 

And this fear must be upon sufficient reason , “ non^' as 
Bracton expresses it, “ t^mpteto cajuslibet nam et meUculosi 
“ homtms^ sed tahs qui cadere possit in virum constantem , 

“ tails enim debet esse metus, qui in contineat mottls periculum, 

“ et coupons cruciatum A fear of battery, or being beaten, 
though never so well grounded, is no duress, neither is the 
fear of having one’s house burned, oi one’s goods taken away 
and destioyed, because m these cases, should the threat be 
pei formed, a man may have satisfaction byrecovering equiva- 
lent damages but no suitable atonement can be made for the 
loss of life, or limb And the indulgence shewn to a man 
under this, the principal, sort of duress, the fear of losing his 
life or limbs, agrees also with that maxim of the civil law, 
ignoscendum censuenmt et qut sanguinem suum qualiiet qualitei 
iedemptum x^olmt * 

The law not only legards life and member, and protects 
every man m the enjoyment of them, but also furnishes him 
with eveiy thing necessaiy for their support For there is no 
man so indigent or wretched, but he may demand a supply 
sufficient foi all the necessities of life from the more opulent 

* 2 Inbt 483 Inst. 48 I 

‘W i c 5 ' ^ 48 21 1 
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part of the community, by means of the several statutes 
enacted for the relief of the poor, of which in their proper 
places. A humane provision; yet though dictated by the 
principles of society, discountenanced by the Roman laws. 
For the edicts of the emperor Constantine commanding the 
public to maintain the children of those who were unable to 
provide for them, in ordei to prevent the murder and expo- 
sure of infants, an institution iounde<l on the same pruiciple 
as our foundling hospitals, though comprised in the Theodo- 
sian code were rejected in Justinian’s collection. 

[ 132 ] These rights, of life and member, can only be determined 
by the death of the person , which was formerly accounted 
to be either a civil or natural death The civil death com- 
menced, if any man was banished oi abjured the realm ® by 
the process of the common law (9), or entered into religion ; 
that IS, went into a monastery, and became theie a monk pro- 
fessed in which cases he was absolutely dead m law, and his 
next heir should have his estate. Foi such banished man was 
entirely cut off from society , and such a monk, upon his pro- 
fession, renounced solemnly all secular concerns , and besides, 
as the popish clergy claimed an exemption fiom the duties of 
civil life and the commands of the tempoial magistiate, the 
genius of the English laws would not suffer those persons to 
enjoy the benefits of society, who secluded tliemselves from it, 
and refused to submit to it’s regulations a A monk was there - 

foie accounted emitter mortuus, and when he entered into re- 
ligion might, like other dying men, make bis testament and 
executors , or, if he made none, the ordinary might grant ad- 
mmistratjon to his next of kin, as if he were actually dead in- 
testate. And such executors and administrators had the same 
power, and might bring the same actions for debts, due to the 
religious, and were liable to the same actions for those due 
Jrom him, as he were naturally deceased •> Nay, so far has 
this principle been carried, that when one was bound in a bond 

> 1 11 c 27 yui factusest miles Chnstt, nec beneficiurn 

• Co Litt 133 pertiTut ad eum yui non debet gerere 

* This was also a role in the fcodal o/^cium 

law, I, 2 t 21 de&iit esse mdes seevhj Litt § 200 


(9) bee Vol.IV p 352 
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to an abbot and his successors, and afterwards made his exe- 
cutor!^, and professed himself a monk of the same abbey, and 
m process of time was himself made abbot thereof ; here the 
law gave him, m the capacity of abbot, an action of debt agamst 
his own executors to recover th6 money due In short, a 
monk or religious was so effectually dead in law, that a lease 
made even to a third peison, diiriiig the life (generally) of one 
who afterwards became a monk, determined by such his entry 
into leUgion for which reason leases, and other conveyances 
Jor life, weie usually made to have and to hold for the term 
of one^s natural life But, even in the I nes of popery, tlie 
law of England took no cognizance of m any foreign [ 133 ] 

country, because the tact could not be tried in our courts®; 
and therefore, since the i efui mation, this disability is held to 
be abolished ^ as is also the disability of banishment, con- 
sequent upon abjuration, by sUitute 21 Jac.I c. 28 

This natural life, being, as was before obser\ed, the im- 
mediate donation of the gieat Creator, cannot legally be dis- 
posed of or destroyed by any individual, neither by the peison 
liiniself, noi by any other of his fellow-creatures, merely upon 
llieii own authority. Yet nevertheless it may, by the divine 
pel mission, be fiequently forfeited for the breach of those laws 
of society, which are enflirced by the sanction of capital pun- 
ishments , of the nature, restrictions, expedience, and legality 
of which, we may hereaftei more conveniently inquire in the 
concluding book of these commentaries At present, I shall 
only observe, that whenever the consttiidwn of a stale vests in 
any man, or body of men, a power of destroying at pleasure, 
without the direction of laws, the lives or members of the 
subject, such constitution is in the highest ilegiee tyrannical : 
and that whenever any /am direct such destruction for light 
and trivial causes, such laws are likewise tjrannical, though 
in an inferior degree, because heie the subject is aware of 
the danger he is exposed to, and may by prudent caution 
pi ovide against it. The statute law of England does therefore 
very seldom, and the common law does never, inflict any pun- 
ishment extending to life oi limb, unless upon the highest 


' Co Litt U3 
" J Rep 48 Co Litt 132 


' Co Lm 132 
f 1 Salk 162. 
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necessity (lO) and the constitution is an utter stranger to any 
Arbitrary powei of killing or maiming the subject without the^ 
express warrant of law. ** NuUus liber homo^* says the great 
charter “ altquo modo dettraaiur^ nt$i per legale judtcium 

partum suomm^ aid per legem terrae'* Which words, altquo 
“ modo destruaiur^^ according to sir Edward Coke**, include 
a prohibition not only of hUtng and matmtng, but also of 
imturiiig (to which our laws are strangers), and of every op- 
pression by colour of an illegal authority And it is enacted 
by the statute 5 Ekl HI c. 9 that no man shall be forejudged 
[ 134- ] of life or limb, contrary to the great charter and the law ot 
the land and again, by statute 28 Ed III c 3 that no man 
shall be put to death, without being brought lo answer by due 
process ol Jaw. 

3 Besides those limbs and membeis that may be neces- 
sary to a man, in order to defend himselt or annoy his enemy, 
the rest of his person or body is also entitled, by the same 
natural right, to security from the corporal insults ot menaces, 
assaults, beating, and wounding, though such insults amount 
not to destruction of life or member 

4. Twe preservation of a man’s health from such pnictices 
as may prejudice or annoy it , and, 

5 The security of his repuUition or good iiaine from the 
arts of detraction and slandei, are rights to whicli every man 
IS entitled, by reason and natural justice , since without these 
It is impossible to have the perfect enjoyment of any other ad- 
vantage or right But these three last ai tides (being of much 
less importance than those which have gone before, and those 
which are yet to come) it will suffice to have barely mentioned 
among the rights of persons, leferring the more minute dis- 
cussion of their several branches, to those parts of our com- 

* c 29 **2 Inst 48 


(lO) HoMvever opipions may vary as to the total abolition, or even farther 
limitation of punishments in the English law extending to life and limb, no 
one can doubt, I imagine, that neither the common nor the statute law 
merited this compliment at the time it was written Remarks of this nature 
in such H book are the more to be lamented, because they tend to diminish 
it*s well deserved general authoiity 
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mentaries which treat of tlie infringement of these rights, under 
the head of personal wrongs ( U ) 

II Next to personal security, the law of England legards, 
asserts, and preserves the personal liberty of individuals This 
personal liberty consists in the power of loco-motion, of chang- 
ing situation, or removing one^s person to whatsoevci place 
one^s own mclmatioti may direct, without imprisonment or 
lestraint, unless by due course of law Containing winch we 
may make the same observations as upon the piecedmg artidc ; 
that it is a right strictly natural, that the laws of England 
have never abridged it without sufficient tause, and, that m 
this kingdom it cannot ever be abridged at the mere discretion 
of the magistrate, without the explicit permission of the laws 
Here again the language of the great charter* is, that no [ IS'j J 
freeman shall be taken or imprisoned, but by the lawful judg- 
ment of his equals, or by the law of the land And many sub- 
sequent old statutes J expressly direct, that no man shall be 
taken or imprisoned by suggestion or petition to the king or 
his council, unless it be by legal indictment, or the process of 
the common law By the petition of right, 3 Car. I , it is 
enacted, that no freeman shall be imprisoned or detained with- 
out cause shewn, to which he may make answer accoiding to 
law. By 16 Car I c 10 if any person be restrained of Ins 
Lbert^ by order or decree of any illegal court, or by command 
of the king’s majesty m person, or by warrant of the council- 
board, or of any of the pi ivy council he shall, upon demand 
of his counsel, have a writ of habeas corpus^ to bring his body 
before the court of king’s bench or common pleas , who shall 
determine whether the cause of his commitment be just, and 
diereupon do as to justice shall appertain. And by 31 Car. II 
c 2. commonly called the habeas corpus act^ the methods of 
obtaining this writ are so plainly pointed out and enforced, 
that, so long as this statute remains unimpeached, no subject 
of England can be long detained m prison, except m those 
cases m winch the law requires and justifies such detameri 
And, lest this act should be evaded by demanding unreasonable 

• c 29 ^ fi Etiw HI c 8 25 Edw III. st.5 

c 4 29Edw III c S 
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bail, or sureties for the pusoner’s appearance, it is declared 
bylW&Mst2c2 that excessive bail ought not to be 
required (12) 

Or great importance to the public is the preservation of this 
pei*sonal liberty for if once it were left in the powei of anj, 
the highest, magistrate to impnison arbitrarily whomever he oi 
his officei's thought piopei, (as iii France it is daily practised 
by the crown there would soon be an end of all other rights 
and immunities Some have thought that unjust attacks, e\^n 
upon life, or property, at the arbitiary will of the magistrate, 
f 136 ] are less dangerous to the common wealtli than such as aie 
made upon the personal liberty of the subject To bereave 
a man of life, oi by violence to confiscate his estate, witliout 
accusation or trial, would be so gross and notorious an act 
of despotism, as must at once convey the alarm of tyianny 
thioughout the whole kingdom but conhneinent of the pei- 
son by secretly hurrying him to gaol, where liis suflerings an* 
unknown or forgotten, is a less public, a less striking, and 
therefore a more dangerous engine of aibitrary government 
And yet sometimes, wlien the state is in real daiigei, even tins 
may be a necessary measure But the ha])piness of oui con- 
stitution is, that it IS not left to the executive power to detei - 
mine when the dangei of the state is so great, as to render this 
measme expedient for it is the parliament only, or legislative 
power, that, whenever it sees proper, can authori/etheciown, 
by suspending the habeas cat pus act for a shoit and limited 
time, to imprison suspected persons without giving any reason 
for so doing , as the senate of Rome was wont to have recourse 
to a dictator, a magistrate of absolute authority, when they 
judged the republic in any imminent danger The decree of 
the senate, which usually piecetled the nomination of this 
magistrate, “ dent opet am conszdes^ ne quid respuhlita detrimentt 
“ capiaty' was called the senatm consultum tdlimae necessitatis 
In like manner this expenment ought only to be tried in cases 

^ I Imve been mnured upon good au- fie cachet were issued, upon die 

thonty, that, during the mild adminis> single ground of the famous bull um- 
tratton of Cardinal Fleury, above 54,000 genrtui 


(IS) See Vo] lir p 1S9 
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of extreme emergency , and m these the nation parts with its 
liberty for a while, in order to preserve it for ever. (13) 

The confinement of the person, in any wise, is an impri- 
sonment. So that the keepmg a man against his will in a 
private house, putting him in the stocks, arresting or forcibly 
detaining him in the street, is an imprisonment h And the 
law so much discourages unlawful confinement, that if a man 
is iindei dwess imprisonment^ which we befoie explained to 
mean a compulsion by an illegal restraint of liberty, until he 
seals a bond or the like, he may allege this duress, and avoid 
the extorted bond But if a man be lawfully imprisoned, 
and eithei to piociiie his discharge, or on any othei fair ac- [ 137 ] 
count, seals a bond oi a deed, this is not by dui ess of impris- 
onment, and he is not at liberty to avoid it“. To make im- 
piisonment lawful, it must eitlici be by process fiom the courts 
of judicature, or by wariaiit from some legal officer having 
authority to commit to prison , which warrant must be in 
w riting, under the hand and seal of the magistrate, and express 
the causes of the commitment m Older to be examined into 
(if necessary) upon a habeas coipus (14) If there be no cause 
expressed, the gaoler is not bound to detain the piisonei 
For the law judges m tins lespect, saith sii Edward Coke, 

' 2 Inst 589 " 2 Inst 482 " Ibul 52, 53 


(13) The effect of a su'ipension of the habeas corpus act is not in itself to 
enable any one “ to imprison suspected persons without giving any reason 
foi 80 doing ’* But It prevents persons who are committed upon certain 
charges from being bailed, tried, or discharged for the time of the suspension, 
except under the provisions of the suspending act, leaving, however, to the 
magistrate, or person committing, all the responsibility attending an illegal 
imprisonment It is very common, therefore, to pass acts of indemnity sub- 
sequently for the protection of those, who either could not defend them- 
selves m an action for false imprisonment wthout making improper 
disclosures of the information on which they acted, or who have done acts 
not stnctly defensible at law, though justified by the necessity of the mo- 
ment — See 57 Geo III c s andc 55 for instances of suspending acts , luid 
58 Geo III c 6 for one of an indemnifying act For an account of the 
yrnt oi the habeas corpw, seeVoI III p 129 

(14) As an arrest is an imprisonment in the large sense of the word, thw 
position that imprisonment to be lawful should be by process or warrant, 
must >be understood with the qualifications pointed out in the Chapter on 
Arrests B IV, cli 21, 
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like Festus the Homan goveinor, that it is unieusonable to 
send a prisoner, and not to signify withal the crimes alleged 
against him 

A NATURAL and regular consequence of this personal liberty 
IS, that every Englishman may claim a right to abide in his 
own country so long as he pleases , and not to be driven from 
It unless by the sentence of the law. The king indeed, by his 
royal prerogative, may issue out his writ ne exeat regnum ( 1 5), 
and prohibit any of his subjects from going into foreign parts 
without licence This may be necessary for the public service 
and safeguard of the commonwealth But no power on earth, 
except the authority of parliament, can send anj subject of Eng- 
land out of the land against his will , no, not even a criminal 
For exile, and transportation, are punishments at present 
unknown to the common Jaw, and, whenever the latter is now 
inflicted, It IS eithei by the choice of the criminal himself to 
escai>e a capital punishment, or else by the express direction 
of some modern act of pailiament (16) To this purpose the 
great charter p declares, that no freeman shall be banished, 
unless by the judgment of his peers, or by the law of the land 
And by the habeas corpus act, 31 Car II c 2 (that second 
magna carta^ and stable bulwark of our liberties) it is enacted, 
that no subject of this realm, who is an inhabitant of England, 
Wales, or Berwick, shall be sent prisoner into Scotland, Ire- 
land, Jersey, Guernsey, oi places beyond the seas, (where 
[138] they cannot have the full benefit and protection of the common 
law ,) but that all such imprisonments shall be illegal , that 
tile person who shall dare to commit anothei contrary to this 
law, shall be disabled from bearing any office, shall incur the 
penalty of a praemunire^ and be incapable of receiving the 
king’s pardon and the party suffering shall also have his 
private action against the person committing, and all his aiders, 
advisers, and abettors, and shall recover treble costs, be- 
sides his damages, which no jury shall assess at less than five 
hundred pounds. 

® F N B 85 c 29 

(15) See post, p 266 

(16) Exile has been revived as a punishment, for one offence by a modern 
statute SeeVol IV p I5i n (14) 
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The law is iti this respect so benignly and liberally construed 
for the benefit of the subject, that, though *wiihtn the realm 
the king may command the attendance and service of all bis 
liegemenj yet he cannot send any man out of the realm, even 
upon the public service , excepting sailors and soldieis, the 
natme of whose employment necessarily implies an exception 
he cannot even constitute a man lord deputy or lieutenant of 
Ireland against his will, noi make him a foreign ambassador 
Foi tins might m leahty be no moie than an honourable 
exile. 

Ill Thf third absolute light, inheieiit in eveiy English- 
man, IS that of piopcrty which consists in the free use, enjoy- 
ment, and disposal of all liis acquisitions, without any control 
or diminution, save only by the laws of the land The oiiginal 
of piivate piopeity is piobably founded m ilaturc, as will be 
nioie fully explained m the second book of the ensuing com- 
mentaiies but ceitainlv the modifications under which we at 
present find it, the method of conserving it in the pieseut 
ownei, and ot tuin slating it from man to man, are entirely 
denved iioni society, and ate some of those civil advantages, 
in exchange for which every individual has lesigned a part of 
his natuial libeity Tlic laws of England aie, theiefore, in 
})omt of honoiu anil just cc, extremely watchful in ascertaining 
and piotecting this light Upon tins principle the gnxit 
chill tei r has dcclaieil that no freeman shall be disseised, or 
divested, of his ficehold, oi of his hbeities, or fiee customs, 
but by the judgment of Ins peeis, or by the law ot the land 
And by a \aiiety of antient statutes'* it is enacted, tliat no 
man’s lands or goods shall be seised into the king’s hands, 
against tlie great chaitci, and the law of the land, and that 
no man shall be dismheiited, noi put out of his fianchises or 
fieehold, unless he be duly brought to answer, and be fore- 
judged by course of law , and if any thing be done to tlie con- 
tr.\ry, it shall be rediessed, and holden fin none. 

So great moieovci is the icgaid of the law foi piivate pro- 
perty, that it will not iiuthoii?e the least violation of it , no, 

2 Inst 47 ®5Edvir III c 9 25 Ed w III at 5 

*■ c 29 c 4 28 Edw III c 3 
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not even for the general good of the whole community. If a 
new road, foi instance, were to be made through the grounds 
of a pm ate person, it might perhaps be extensively beneficiai 
to the public , but the law permits no man, or set of men, to 
do this without consent of the owner of the land In vain 
may it be urged, that the good of the individual ought to 
yield to that of the community, for it would be dangerous to 
allow any pi ivate man, or even any public tribunal, to be the 
judge of this common good, and to decide whether it be ex- 
pedient or no Bt sides, the public good is in nothing more 
essentially interested, than m the protection of every indivi- 
duals private rights, as motlelled by the municipal law In 
this and similar cases the legislature alone can, and indeed 
frequently does, interpose, and compel the individual to ac- 
qmesce But how does it inteipose and compel Not by 
absolutely stripping the subject of his property in an arbitrary 
mannei ; but by giving him a full indemnification and equivalent 
for the injury thereby sustained The public is now considered 
as an individual, treating with an individual for an exchange 
All that the legislature does, is to oblige the owner to alienate 
his possessions for a leasonable jirice , and even this is an 
exertion of power, which the legislature indulges with caution, 
and which nothing but the legislature can perform (10) 

£ 140 ] Nor is this the only instance iii which the Jaw of the land 
has postponed even public necessity to the sacied and invio- 
lable rights of private property. For no subject of England 
can be constrained to pay any aids or taxes, even for the de- 
fence of the realm oi the support of government, but such as 
are imposed by his own consent, oi that of his representatives 
m parliament By the statute 25 Edw I, c 5. and 6. it is pro- 


(lO) Even where tlic ItgiJature intcrrerts, it is almost invanabJy the 
practice to except gardens, parks, paddocks, courts, and jards (every thing, 
in short, which is connected with the domestic comforts and pleasures of 
the individual), from the operation of the act 
The ordinarj cases of widening or diverting roads, where the consent of 
the owner of the land is procured, and of stopping up and selling unne 
cessary roads, are provided for m some measure, and in tome cases, by the 
common law writ of ad quod damnuntf and more fully and generally by the 
highway act. 13 Geo HI c 78 , and 55 Geo III c 68 See Bum’s Justice, 
tit. Highw'ays 
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vided, that the king shall not take any aids or tasks, but by 
the common assent of the realm. And what that common 
assent is, is more fully explained by 34- Edw. I. st. 4 c. 1 . 
which t enacts, that no lalhage or aid shall be taken without 
the assent of the archbishops, bishops, earls, barons, knights, 
burgesses, and other freemen of the laud and again, by 
Z4 Edw. III. St. 2 c. l.the prelates, earls, baions, and com- 
mons, citi/ens, burgesses, and merchants shall not be charged 
to make any aid, if it be not by the common assent of the 
great men and commons in parliament And as this funda- 
mental law had been shamefully evaded under many succeeding 
princes, by compulsive loans, and benevolences extorted with- 
out a real and voluntaiy consent, it was matle an article in 
the petition of right, 3 Car. L, that no man shall be compelled 
to yield any gift, loan, oi benevolence, tax, oi such like charge, 
without common conseiif by act of parliament And, lastly, by 
the statute 1 W & M. st 2 c 2 it is declared, that levying 
money for or to the use of the crown, by pretence of prero- 
gative, without grant of parliament, oi for longer time, or m 
othei manner, than the same is or shall be granted , is illegal. 

In the three pieceding ai tides we have taken a short view 
of the principal absolute rights which appertain to every Eng- 
lishman But m vain would these lights be declared, ascer- 
tained, and protected by the dead lettei of the laws, if the 
constitution had provided no other method to secure their [ 141 ] 
actual enjoyment. It has therefore established certain othei 
auxihaiy subordinate rights of the subject, which serve prin- 
cipally as outwoiks or baniers, to protect and maintain invio- 
late the three great and piimary rights, of peisonal security, 
personal liberty, and private pioperty. These are, 

1 The constitution, powers, and privileges of parliament, 
of which I shall treat at large m the ensuing chapter. 

2 The limitation of the king’s prerogative, by bounds, so 
certain and notorious, that it is impossible he should either 

‘ See the introduction to the great nothing more than a sort of translation 
charter, (edU Oxon ) rub anno 1 297, into Latin of the confirmatw cartammt 
herein it » shewn that this statute de fiilw I , which was originally pub< 
taUiagioni>nco7tcsdendo,8upposcdtohave li^wd in the Norman langu^e 
been made m 34 Edw. 1 , is in reahty 

L 2 
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mistake or legally exceed them without the coiibent ot the 
people Of this albo I shall tieat lu its piopei place The 
foiniei of these keeps the legislative powei in due health and 
vigour, so as to make it inipiobable that laws should be en- 
acted destriictnc ofgonctal hbcity the lattei is a guard upon 
the executive powei, by lestiaimng it fiom acting eithei be- 
^oniloi in contradiction to the laws, that arc framed and 
cslablished b^ the othci 

3 A iHiRD suboidinatc light ot every Knglisl.man is that 
of applying to the umits ol justice loi icdiess ot mjuiies 
Since tlie law IS m Isnglnul the supieinc aibitei ot eveiynian\ 
life, liberty, and piopeity, counts ot justice must at all times 
be open to the sub/cct, and the kuv be duly adinniisteied 
theiein The einphatical woids ot ?/zc/gw</ cat in spoken in 

the peison ot the king, who in judgment ot law (‘‘ays sir Ed- 
waid Coke'') is e\ei piosv_nt and lejieating them m all his 
courts are these, hhUi cindemu'-^ nulli vcgahinms^ mit difft} emits 
icctiLin vcl justitiam “ and ihetetoie eveiy subject,’’ continues 
the same learned authoi, h)i mjuiy done to him di homs^ 
in vlI petsona^ b^ anv othci subject, be he ccclesi- 

astical Ol tempoial, liee oi bond, man oi wom.m, old oi 
“ young, Ol be he oiitl iwed, txcoimnunu ated, oi any othei 
“ witfioiit exception, JUlH t.ikc Ins icmcdy by the coinse oi 
the law, and ha\c justice and light tor the injuiy done to 
him, tiecly without sale, fully without any denial, and 
“ speedily without delay ” It were endless to enumerate all 
the affh malive vets ot p uliament, wherein justice is dnected to 
be done accoidmg to the law of the land and \vhat that law 
is, every subject know's, or may know it lie pleases, foi it 
depends not uj)on the aibitiary will of any judge, but is per- 
manent, fixed, and imchangeablc unless by authoi ity ot pai - 
hament I shall, howevei, just mention a tew mgcitixie statutes, 
whercViy abuses, perveisions, oi delays ofjiistico, especially by 
the piei ogative, ai e i cstiamcd It is oi danied by rnati^na cat ta 
that no ticcman sliall be outlawed, that is, put out ot the pio- 
tection and benefit of the laws, but accoidmg to the law of the 
land. By 2 Edw' III c 8 and H Rich II c 10 it is enacted, 
that no commands or letters shall be sent undei the great sealy 


“ C 29 


2 Inst 55 


c 29 
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or the little seal, the signet, oi pi ivy seal, in clistui bailee ot 
the law , or to distuib oi delay common right, and, though 
such commandments should come, the judges shall not cease 
to do I’lght, i\hich IS also made a pait ot then oath by statute 
18 Ed III st 4 And by 1 W & M st 2 c. 2 it is declared, 
that the pietendcd pov\ci of suspending, oi dispensing with 
laws, oi the evccution of laws, by legal aiithoiity, without 
consent of pailianient, is illegal (11) 

Noi only the substantial pail, oi judicial decisions, of the 
law, but also the foiinal pul oi method of proceeding, cannot 
be alteicd but by paili iment loi, if once those ontwoiks weic 
demolished, thcic would be an inlet to all manner of inno- 
vation in the body of the law itself The king, it is tine, may 
elect new coutls of justice, but then they must piocttd ac- 
coiding to the old established loiins of the common law Foi 
^hich leason it is declared in the ‘•tatnte 16 Cai I <_ 10 mHin 
the dissolution (T the touit of staicliambf i, that neithci his 
niajast^, noi his piivy council, liive an\ )in adittion, powei , oi 
aiithoiity by Englisli bill, petition, ai tides, libel, (which wcic 
the comseof pioceeding m the starchambei, boi rowed from 
the civil law,) oi .mv otbei aibitiaiy way whatsoe^ei, to 
examine, oi diaw into question, detciiTiinc, oi dispose of the 
lands or goods of any subjects of this kingdom , but that the 
same ought to be tiled and deteimined in the ordinary coints 
ot justice, and b\ cofost of^ Ulxk. 


(ll)“ The tli'^pensiiia vvith liws began no c«iiliei tHanChe leign ofHcni'j 
the third, by an inseition of the claii‘>c of non obstante into grants and 
patents, after the example of the |) »p d powci Matthew Pens calls thi-i 
dcteslahihsi adfcttio^ and what the king’s ]ndgts at that time thought of it, 
appeals from this passage in the same coiitcniponry histon ni ‘ Quod cun^ 
Lompensset qtndam vir di&ctttuSi time justiciarim, Hos^uti’i dc Thurkeb^y 

* ah alto dxtccns suspui't dt jyrcedictcr adjtdioms yi/ie/ie, IltuheUy ho'. 

* ut quid dies exqyectavivuis Rcce jam tivilis cuiia tiemqylo eccUsKistica 

* coinqmnatiu y it a sulphut to Jonte mtoruatur ^ The pailianient likewise 
complained, that the church and kingdom suffered infinitely by reason of 
the clause of non obstante^ which weakened a id enervated all oatlis, intient 
customs, written laws, grants, statutes, and pi ivileges ” Ld Lytt {I 2 v ’5 
p 451 note Sd ed The whole of t’ne note is well woith reading for the 
gOiindness and moderation of the constitunonal doctrine which it la^s down 
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- 4. If there should happen any uncommon injury, or in- 
fringement of the rights before mentioned, which the ordinary 
course of law is too defective to reach, there still remains a 
fourth subordinate right, appertaining to every individual, 
namely, the right of petitioning the king, or either house of 
pailiament, for the redress of grievances In Russia we are 
told y that the czar Peter established a law, that no subject 
might petition the throne, till he had fiist petitioned two 
different ministers of state In case he obtained justice 
from neither, he might then piesent a third petition to the 
prince, but upon pain of de4th if found to be in the wrong. 
The consequence of which was, that no one dared to offer 
such third petition , and grievances seldom falling undei the 
notice of the sovereign, he had little opportunity to ledress 
them The lestrictions, for some there aie, which are laid 
upon petitioning in England, aie of a nature extremely dif- 
ferent, and while they piomote the spirit of peace, they aie 
no check upon that of liberty Care only must be taken, lest, 
under the pretence ot petitioning, the subject be guilty of any 
not or tumult, as happened in the opening of the memorable 
parliament in 1640 and, to prevent this, it is provided by 
the statute 13 Car 11. st 1 c 5 that no petition to the King, 
or either house of pailiament, foi any alteiation iii church 
or state, shall be signed by above twenty persons, unless the 
matter thereof be approved by three justices of the peace, or 
the major pait of the grand jury m the country, and in 
London by the lord mayor, aldermen, and common council 
nor shall any petition be piesented by more than ten persons 
at a time But, undei these regulations, it is declared by the 
statute iW. &M st.2. c 2 that the subject hath a right to 
petition , and that all commitments and prosecutions for such 
petitioning are illegal ( 1 2) 

y Montesq Sp L xii 26 


(12) hee Vol IV p 148 nil But I would observe, that Mr Dunning 
was of a different opinion from that expressed by Lord Mansfield in the 
name of the court of K B , and asi>erted that the statute of Charles II was 
completely repealed by the bill of rights Ann, Reg. 1781 Sedgwick on 
Blackstone, p* 107 
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5. The fifth end last auxiliary right of the subject, that I 
«hail at present mention, is that of having arms for their de- 
fence, suitable to their condition and degree, and such as are 
allowed by law. Which is also declared by the same statute [ 144 ] 
1 W.& M. St. 2 c 2 , and it is mdeed a public allowance under 
due restricttons, of tlie natural right of lesistance and self- 
preservation, when the sanctions ol society and laws are found 
insufficient to restrain the violence of oppression (13) 

In these several articles consist the rights, m, as they are 
frequently termed, the libeitics of Englishmen liberties, 
more generally talked of than thoioughly undei stood , and 
yet highly necessary to be pei fectly known and considered by 
every man of lank or property, lest his ignorance of the 
points whereon they are founded should liurry him into fac- 
tion and licentiousness on the one hand, or a pusillanimous 
indifference and criminal submission on the other And we 
have seen that these rights consist, primarily, m the free en- 
joyment of personal security, of pei sorial liberty, and of pri- 
vate projierty So long as these leinain inviolate, the subject 
IS perfectly liee, loi eveiy species of compulsive tyranny 
and ojipiession must act m opposition to one or other of these 
rights, having no othei object upon which it can possibly be 
employed. To preserve these fiom violation, it is necessary 
that the constitution of parliament be supported in it’s full 
vigour, and limits, ceitainly known, l>e set to the royal pre- 
rogative And, lastly, to vindicate these lights, when actually 
violated or attacked, the subjects of England are entitled, m 
the first place, to the regulai administration and free course 
of justice m the courts of law, next, to the right of petitioning 
the king and parliament for redress of giievances; and, lastly, 
to the right of having and using arms for self-preservation and 
defence And all these rights and liberties it is our birthright 
to enjoy entiie, unless where the laws of our country have 
laid them under necessary restraints — restraints m them- 
selves so gentle and moderate, as will appear upon ferther 
inquiry, that no man of sense oi probity would wish to see 
them slackened. For all of us have it m our choice to do 


(13) The statute declares this right only in the case of protestants ; — by 
the effect, however, of m6dern statutes it is now undoubtedly universaL 
X 4 
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every thing that a good man would desire to do, and are re- 
strained from nothing, but what would be peinicious either to 
ourselves or our fellow-citizens So ,that this review of our 
[ 14'5 ] situation may fully justify the observation of a learned French 
author, who indeed generally both thought and wiote in the 
spiut of genuine freedom and who hath not scrupled to pro- 

fess, even in the very bosom of Ins native country, that the 
English IS the only nation m the viorld whcie political or civil 
liberty is the diiect end of it’s constitution Recommending, 
therefore, to the students in oui laws a farther and more ac- 
cuiate seaich into tins extensive and iinpoitant title, I shall 
close niy remarks upon it witli the expning wish of tlielamous 
fathei Paul to his country, “ Esio perpliua 

® Monteiq Sp L xi 5 
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CHAPTLR THE SECOND. 

OF THF PARLIAMENT. 

WE ait next to treat of tlic iiglits and duties ot pet sons, 
as tliey aic members ot society, and stand in vaiious 
lelutions to each othei These lelations aie either public oi 
private and we will fust considci those that aic public 

Tiir most universal public i elation, by which men are 
connected togethei, is that ot government, namely, as go- 
vern ois and governed, oi, m othei woids, as magistiates and 
people Of magistiates some aie also in whom the 

soveieign powci ot the state lesidcs, otheis aie 
deiivmg all then autlioiity Irom the siipieme magistiatc, ac- 
countable to him foi tlieii conduct, and acting in an inferioi 
secondaiy sphere 

In all tyiannical governments the supieme magistiacy, ol 
the light both ot making and ot eiyoiang the laws, is vested 
m one and the same man, oi one and the same body of men, 
and wheievei these two poweis arc united togethei, there can 
be no public hbeity The niagistiate may enact tyiannical 
laws, and execute them in a tjiannical maiinei, since he is 
possessed, m quality ot dispensei ot justice, with all thepowei 
which he as legislator thinks pioper to give himself But, 
wheie the legislative and executive autlioiity are in distinct 
hands, the foimei will lake care not to entrust the latter with 
so laige a powei as may tend to the subversion of iFs own 
independence, and theievvilh of the libeity of the subject 
With us thcrefoie in England this supreme power is divided 
into two branches, the one legislative, to w^it, the parliament, [ 147 j 
consisting of king, lords, and commons , the other executive, 
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consisting of the king alone It will be the business of this 
chapter to consider the British parliament j in which the 
legislative power, and (of course) the supreme and absolute 
authority of the state, is vested by our constitution 

The original or first institution ot parliament is one of 
those matters which he so far hidden in the dark ages of 
antiquity, that the tracing of it out is a thing equally difficult 
and uncertain The >\oid pathament^ itself, [pat lenient oi 
colloquium, as some of our historians translate it,) is compara- 
tively of modern date, deiived from the French, and signify- 
ing an assembly that met and confeired together It was fiist 
applied to general assemblies of the states under Louis VII. 
in France, about the middle ot the twelfth century * But it 
IS certain that, long befoie the mtioduction of the Norman 
language into England, all matteis of importance were de- 
bated and settled m the great councils ot the realm A 
piactice, which seems to have been univeisal among the 
northern nations, particularly the Germans** , and cairied by 
them into all the countries of Europe, which they overran at 
the dissolution of the Roman empire Relics of which con- 
stitution, under various modifications and changes, are still 
to be met with m the diets ot Poland, Germany, and Sweden, 
and the assembly of the estates in France‘S for what is there 
now called the parliament is only the supreme court of justice, 
consisting of the peers, ceitaiii dignified ecclesiastics and 
judges, which neithei is m practice, nor is supposed to be in 
theory, a geneial council of the realm 

WiTU us m England this general council hath been held 
immemonaily, undei the several names of mychel-synotk oi 
great council, mtcheUgemoU, or gieat meeting, and more 
t 148 ] frequently \mttena-gemote, or the meeting of wise men It was 
also styled m Latin, commune comihmn regni, magnum conci- 
hum legih, cmia magna, conventus magnaium vel procerum^ 

® Mch] Un Hist xxiji 307 The stdlanlt de niajortbus omnes Tac du 
firstmentionof It inourscatute laivisin mor Germ c 11 

the preamble to the statute of We^tm 1 * These were assembled for the l^st 

SEdw I AJ) 1275 time, 2> 1561 (SceWhUelocke of 

^ De minordm^ rebus con* pari c 72 ) or, acearding to Bobertjron, 
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asszsa generahSi and sometimes communitas regni Angltae\ We 
have instances of its meeting to order the affairs of the king- 
dom, to make new laws, and to mend the old, or, as Fleta* 
expresses it, 7U)vts injians emerus nova comtituere temedta, 
so early as the reign of Ina king of the West Saxons, Offa 
kmg of the Mercians, and Ethelbeit king of Kent, in the 
several realms of the heptarchy And, after their union, the 
Mirror^ infoims us, that king Alfred obtained foi a perpetual 
usage, that these councils should meet twice in the yeai, or 
oftener, if need be, to tieat of the government of God’s 
people , liow they sliould keep themselves from sin, should live 
m quiet, and should receive right Our succeedmg Saxon 
and Danish monaichs held frequent councils of this sort, 
as appears fiom tlieir lespective codes of laws; the titles 
whereof usually speak them to be enacted, either by the 
king with the advice of his wittena-gemote, oi wise men, as, 

“ hoc est institutum, quod Eadgants icxcum constlio sapientum 
“ suorum instituit , ” or to be enacted by those sages with the 
advice of the king, “ haec sunt judicial qiiat sapientes constlio 

)egis Ethelstam zzisfituerunt ” or, lastly, to be enacted by 
them both together, as, “ hacc sunt imtitutiones^ quas rex 

Edmundtis et episcopt sut cum sapicntihus suis instituerunt ** 

There is also no doubt but these great councils were occa- 
sionally held undei the fiist princes of the Norman line. 

Glanvil, who wrote m the leign of Henry the second, speak- 
ing of the paiticular amount of the amei cement in the 
sheriff’s court, says, it had never been yet ascertained by the 
general assise, oi assembly, but was left to the custom of 
particular counties^ Here the general assise is spoken of 
as a mteting well knoAvn, and its statutes or decisions are 
put in a manifest contiadistinction to custom, or the common C 3 
law. And in Edwiud the thud’s time an act of parliament, 
made m the reign ot William the Conqueror, was pleaded 
in the case of tlie abbey of St Edinund’s-bury, and judicially 
allowed by the couit^* 


^ Glanvil i^l J c 32 / 9 c 10 — sa/n generakvi detertninaium c»C, sed 
Pref 9 Rep — 2 Inst 1 56 ]>ro consuetudzne stngulorum comUaiuum 

*■ ; 2 c 2 debetur, i 9 c 10 

^ c 1 § 3. h Year-book, 21 Edvr. Ill 60 

I Qmiuu esse debcat per nuUem asst 
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Hence, it indisputably appears, that pailiaments, oi 
geileial councils, are toeval with the kingdom itsell How 
those parliaments were constituted and composed, is another 
qifestion, which has been inattei ot gi cat dispute among oui 
learned aiitiquaiies , and paiticulaiU, whethci the commons 
were summoned at all, oi if summoned, at wiiat peiiod they 
began to foini a distinct assembly But it is not my intention 
lieie to enter into contioveisics of this soit I hold it suffi- 
cient that it is geneially agieed, that in the mam the constitu- 
tion of paihament, as it now stands, was maiked out so long 
ago as tlie se\cnteenth yen of king Tohn, A J) 1215, m the 
great chaiter gi anted by that pi nice, whcicin he pioimses to 
summon all aichbishops, bishops, abbots, carls, and gicatci 
baions, personally, and ill otbei tenants m chief iindei the 
crown, by the sheiift and bailiffs , to meet at a ceitain place, 
with forty days’ notice, to a^^scss aids and scut.iges when neces- 
saiy And this constitution has subsisted, in fact at least, from 
the yeai 1266, 49 Hen III, theie being still extani wiits of 
that date, to summon knights, citi/ens, and burgesses to 
paihament I piocecd, theiefoie, to inquiie wheiem consists 
this constitution of paihament, tis it now stands, and has stood 
foi the space of at least five bundled \eais And in the 
piobccution of this inqiinv, I shall consulei, fust, the man- 
ner and time of it’s assembling secondly, it’s constituent 
parts thiidly, the la\vs and customs i elating to paihament, 
consideied as one aggregate body fomthly and filtliH, the 
laws and customs relating to each house separ itcly and dis- 
tinctly taken sixthly, the methods of pioceeding, and ot 
making statutes, in both houses and, lastly, the manner of the 
parliament’s adjoin nment, prorogation, and dissolution (]) 

C 150 ] I As to the mannei and time of .issemblmg The parlia- 
ment is regularly to be summoned by the king’s wiit or letter, 
issued out of chanceiy by advice of flie piuy council, at least 
forty dajs before it begins to sit (2) It is a branch of the 

(l) I refer the student to Mi Tinner’s tbaptcis on the Witten ij^emote. 
Hist of Ang-bax b vui ch 4 and to that of Mr Hallam on the com- 
mencement of the repiescntativc system in England, Midd Ages, cli vni , 
for nmth jnfornntion on those interesting subfects 

(a) This was the term fixed in King John’s ehirtci, nid enforced by 
7&8W 3 c 25 , but s nee the union with Scotland the practice has 

been 
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loyal pieiogati\e, that no pailiameiU can be convened by ifs 
own aiitli only, or by the autlioiily of any, c\ce})t tlie king 
alone And tins pieiogativc is founded upon very good lea- 
son Foi, sujiposing it had a light to meet spontaneously’', 
vrithout being called togethei, it is impossible to conceive that 
all the mcnibeis, and each ol the houses, would agree unani- 
mously upon the propci tune and place ol meeting , and if 
halt ot the meiiibeis met, and halt absented tlumselves, who 
shall detcimme winch is ically the legislative body, the pait 
assembled, or that which stays away ^ It is iIricIok neecssaiy 
that the pailiameiit should be called tog( tlai at a (Vteinun ite 
time and place , and highly btcoimiio it’s dignity and inde- 
pendence, tiiat It should be c died together by none but one 
of it’s own eonstituent paiLs, .md, of tlu tliiee constituent 
paits, this ofhee can only a})peitain to the king as he is a 
single peisoii, whose will miy be umloim and steady , the 
fust person m the n ition, being supciioi to both houses m 
tliginty , and ihn only bianeh of the Icgislatine tint Ins a 
sejniato existenct., and is capable ol peitouimig any act at a 
time when no pnliamnit is m being’ Noi is it an evception 
to this uilc that, by some modem st itiitcs, on the demise ot 
a king 01 (jueen, if theie be then no pailiament in being, 
the last pailiament levivcs, and is to sit ag im lui six months, 
unless dissohed by the uiccessoi toi this leviced parliament 
must have been oiigmaUv sununoned by the eiown 

111. tuie, that by a statute, 16 Cm 1 c 1 , it was enacted, [151 ] 
that, it the king neglected to call a puliameut forthiee ycais, 
tlie peels lu'ght assemble and issue out wi its foi choosing one , 
and, in case ot neglLct oi the peeis, the constituents might 

‘ IJy raolucs somculiiL sjmil u to winch tlicir histonans have as^^^igied 
these 1 he icpuhlu of Vcnu.t \ is utu- tin c i the priiuipal icisoiis 1 The 
ated, wlitn towards tlic end ol IIil sc- }n opui tv «1 h ivjiifr tlie executive powei 
^cnlli tcntuiy It ibohbheil the tiibuiics a put of the Ic^isHtnv., or senate, to 
of tin people, wlio wciL intin illvtlioscii winch tJic former annual magistialcs 
by the sevcial dibtnrls ot tho\ciittiin wcic not ndmittul 2 The neccssitj 
teriitoi), and constituted a do^c ni tlicir of Invnjg i single lierson to convoke the 
stead, in whom the executive power grcit c on ned when separated (Mod 
of the. state at pre'it.nt iesitk«^ lor Lm IIisc xxvii 15) 

been to make tlic writs ret’unablc in filty days from the feste, that having 
been the term fixed as a niiniinuin, with legaid to the first parliament ot 
Great Britain, bv the 22d article ot the union 
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meet and elect one themselves. But this, if ever put m 
practice, would ha\e been liable to all the inconveniences I 
have just now stated, and the act itself was esteemed so 
highly detiimental and injurious to the royal prerogative, that 
It was repealed by statute 16C*ar. II c, i. From thence, 
therefore, no precedent can be drawn 

It is also true, that the convention-parliament, which 
restored king Charles the second, met above a month before 
his return ; the lords by their own authority, and the com- 
mons in pursuance of writs issued in the name of the keepers 
ot the liberty of England by authority of parliament : and 
that the said parliament sat till the twenty-ninth of December, 
full seven months aftei the lestoration, and enacted many 
laws, seveial of which are still m foice But this was for the 
necessity of the tiling, which supersedes all law , for if they 
had not so met, it was morally impossible that the kingdom 
should have been settled m peace And the first thing done 
after the king’s return was to pass an act declaring this to be 
a good parliament, notwithstanding the defect of the king’s 
writs *, So that, as the royal prerogative was chiefly wound- 
ed by their so meeting, and as the king himself, who alone 
had a right to object, consented to wave the objection, this 
cannot be drawn into an cKample m prejudice of the rights of 
the crown. Besides, we should also remember, that it was 
at that time a great doubt among the lawyers S whether even 
this healing act made it a good parliament, and held by very 
many in the negative though it seems to have been too 
nice a scruple And yet, out of abundant caution, it was 
thought necessaiy to confiim it’s acts in the next pailiament, 
by statute 13 Car. II c 7 & c. 14- 

It is likewise true, that at the time ot the revolution, 
AD 1688, the lords and commons, by their own authority, 
and upon the summons of the prince of Orange, (afterwards 
king William,) met in a convention, and therein disposed of 
the crown and kingdom But it must be remembered, that 
this assembling was upon a like principle of necessity as at the 
restoration , that is, upon a full conviction that king James 


‘ Stilt 12 Car U c, I 
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the second had abdicated the government, and that the throne 
was tliereby vacant which supposition of the individual 
members was confirmed by their concurrent resolution, when 
they actually came together. And, in such a case as the 
palpable vacancy of a throne, it follows ex neceisttate 7ei^ 
that the form of the royal writs must be laid aside, otherwise 
no parliament can evei meet again For, let us put another 
possible case, and suppose, for the sake of argument, that the 
whole loyal line should at any time fail and become extinct, 
which would indisputably vacate the throne in this situa- 
tion it seems reasonable to presume, that the body of the 
nation, consisting ot lords and commons, would have a right 
to meet and settle the government, otherwise there must be 
no government at all And upon this and no other principle 
did the convention in 1688 assemble. The vacancy of the 
throne was precedent to their meeting without any royal 
summons, not a conse(|uence of it They did not assemble 
without writ, and then make the throne vacant, but, the 
throne being previously vacant by the king’s abdication, they 
assembled without writ, as they must do iF they assembled at 
all Had the throne been full, their meeting would not have 
been regulai , but as it was leally empty, such meeting be- 
came absolutely necessary. And, accordingly, it is declared 
by statute 1 W & M st 1 cl. that this convention was 
really the two houses of pailiament, notwithstanding the 
want of writs or othei defects of form So that, notwith- 
standing these two capital exceptions, which were justifiable 
only on a principle of necessity, (and each of which, by the 
way, induced a revolution m the government,) the rule laid 
down IS in general certain, that the king, only, can convoke 
a pailiament 

And this by the antient statutes of the realm ^ he is bound [153 ] 
to do every year, or oftenei, if need be. Not that he is, or 
ever was, obliged by these statutes to call a nem parliament 
every year , but only to permit a parliament to sit annually 
for the ledress of grievances, and despatch of business, tfneed 
be (3) These last words are so loose and vague, that such of 
^ 4Edw III c 14 seEdw III c 10 

(3) It IS not important now to discuss whether the true construction of 
the statutes of Ed 3, be not, that parliaments should be holdcn once in 

every 
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our monarchs as weie inclined to govern without parliaments, 
neglected the convoking them sometimes foi a^yeiy tonsideiable 
period, under pietence that theie was no need oi them But 
to lemedy tins, by the statute 16 Cai II c 1 , it 3s enacted, 
that the sitting and holding ot pailiaments shall not be inter- 
mitted above three yeais at the most And by the statute 
1 W & M St 2 c 2, it IS dedal ed to be one of the rights ot 
the people, that foi ledicss ol all grievances, and toi the 
amending, sti engthening, and piesei vingthe laws, pailiamcnts 
ought to be held Jyequently And this indefinite Jicquency 
IS again i educed to a ceitaiiity bj. statute 6 W M c 2 
whicli enacts, as the statute of Cliatles the second had done 
befoie, that a new pailiainent shall be called within thiee 
yeais ™ aftei the deteimmation of the foimei 

11. T Hh constituent pails of a pailiamcnt aie the next ob- 
jects of oui inquii;y And tliese aie the king’s mijesty, sitting 
thcic in his loyal political capaciU, and the tliiee estates ot 
the lealm, the loids spiiitual, the louls temporal, (who sit, 
togethei with the king, in one liouse,) ind the commons, who 
sit by themselves in anothei And the king and these tlnee 
estates, together, toiin the gieat coipoiatioii oi body politic 
of the kingdom ", ot which the king is said to be cajmt^ p?m- 
cipiim^ et Jims Foi upon then coming togetliei the king 
meets them, eitbei in pei^on oi by icpicsentation , without 
whidi there can be no begtimmg of a parliament^ and he 
also has alone the powei of dissolving them 

[ 154; '] Ii IS highly necessary foi preseiving the balance of the 
constitution, that the executive powoi sliould be a bianch, 

"* This IS the same period, that is ' 4 Imt 1,2 Stat lEliz cl Hale 
allowed in Swedeif lorintermittmj^ tlitir of Tarl 1 
gencfal diets, or parliamentary assem- o 4 Jnst 6 
blits Mod Un Hist x\xiii 15 

every jeai at all events, and oftener than that, whcnevei it should be neces- 
sary, because the mutiny act, and some othci bills being passed foi one 
yeai only, it Ins become a necessary and now invariable practice, for parlia- 
ment to meet once at least m every year, and the piorogation at the end 
of the session is in practice only for a limited time within the year, and when 
that period arrives it is prolonged, or not, according to the eMgencies of the 
public service 
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though not the whole, of the legislative. The total umon 
of them, we haVe seen, would be productive of tyranny , the 
total disjunction of them, for the piesent, would in the end 
produce the same effects, by causing that union against which 
it seems to provide The legislature would soon become ty- 
rannical, by making continual encroachments, and gradually 
assuming to itself the rights of the executive powei Thus 
the long parliament of Chailes the fiist, whik it acted in «i 
constitutional manner with the royal concurrence, redressed 
many heavy giievances, and established many salutaiy laws 
But when the two houses assumed the power of legislation, m 
exclusion of the royal authority, they soon after assumed like- 
wise the reins of administration , and, in consequence of these 
united powers, overturned both church and state, and esta- 
blished a worse oppression than any they pietended to remedy. 

To hinder, therefoie, any such encroachments, the king is 
himself a part of the parliament and, as this is the reason of 
his being so, very pioperly therefore the share ot legislation, 
which the constitution has placed m the crown, consists in 
the power of rejecting lather than }e$olvtng , this being suffi- 
cient to answer the end proposed Foi we may apply to the 
royal negative in this instance, what Cicero obseives of the 
negative of the Roman tribunes, that the croirii has not any 
pow er of (Jomg wrong, but meiely of pt eventing wrong from 
being done P The crown cannot begin of itself any alter- 
ations m the picseiit established law, but it may approve oi 
disapprove of the alteiations suggested and consented to by 
the two houses Tlie legislative therefoie cannot abridge the 
executive power of any rights winch it now has by law, without 
its own consent, since the law must peipetually stand as it 
now does, unless all the powers will agree to alter it And 
herein indeed consists the true excellence of the English go- 
vernment, that all the parts of it form a mutual check upon [ 155 ] 
each othei In the legislatuie, the people aie a check upon 
the nobility, and the nobility a check upon the people , by 
the mutual privilege of rejecting what the other has resolved . 
while the king is a check upon both, which preserves the 
executive power from encroachments And this very executive 

Sulla — tnbums ji/lebis sua lege ii^urtae faevendae potestatem ademU^ ausaUe 
Jere7idt rehquU De LL, 3 9. 
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power IS again cliecked and kept within due bounds by the 
two houses, through the privdege they have of inqumng into, 
impeaching, and punishing the conduct (not indeed of the 
king% which would destioy his constitutional independence 
but, winch IS more beneficial to the public), of his evil and 
pernicious counsellors Thus every brancli ot our civil polity, 
supports and is suppoited, leguJates ami is regulated, by tlie 
lest for the two houses natuially di awing in two directions 
ot opposite inteiest, and the pierogative in anothei still dil- 
ferent from them both, they mutually keep each othei fiom 
exceeding then pioper limits, while the whole is prevented 
from separation, and aitificially connected together by the 
mixed nature of the crown, which is a part of the legislative, 
and the sole executive magistiate Like thiee distinct powers 
in meclianics, they jointly impel the machine of government 
m a direction dilfeient fiom what either, acting hy itself, 
would have done, but at the same time in a direction pai- 
taking of each, and formed out of all , a dnection which con- 
stitutes the true line of the liberty and happiness of the 
community 

Let us now considei these constituent pai ts of thesoveieign 
power, oi pailiainent, each in a sepaiate view The king’s 
majesty will be the subject of the next, and many subsequent 
chapters, to which we must at present lefei 

The next in older are the spiritual loids These consist of 
two aichbishops, and twenty-four bishops, and at the disso- 
lution of monasteiies by Henry VIII , consisted likewise of 
twenty-six mitred abbots, and two priors a veiy considei able 
body, and m those times equal in iiumbei to the temporal 
nobility ® (4) All these hold, or are supposed to hold, certain 

Stat 12 Car 11 c 30 » Co Litt 97 

■' Seld tit hon 2 5 27 

(4) 1 am not aware of any authority which reduces the temporal peerage 
so low as S4 or 55 at the tune of the reformation, in the passage referred 
to in Lord Coke there is nothing to that effect , and though the peerage 
vvas undoubtedly much reduced by the wars of York and Lancaster, and had 
not recovered itself during the reigns of Hen 7 and Hen 8 , yet the number 
seems incredibly small 

To the spiritual lords must be added four for Ireland since the union 

By 
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antient baronies under the kin^ foi William the €x>nqueror 
thought pi Opel to change the spiritual tebure ot ft ank^almoigu 
or free alms, iindei which the bisfiops held their lands during 
tlie Saxon government, into the teodal oi Noimaii teniue by 
barony , 'which svil^ected their estates to all cwil charges and 
assessments, from which they were before exempt ^ and, in 
right of succession to those baionies, winch were unalienable 
fiom their lespective dignities, the bishops and abbots were 
allowed their seats in the house ot lords* (5) J3iil though 
these loids spiritu«il are in the eye of the I iw a distinct est ite 
from the lords tempoiaJ, and aie so ilistingnished ui most of 
oui acts of parliament, yet in practice they aie usirally blended 
together under ihe one name of f/ie lo)ds , they imeimix m 
their votes , and the majority of such mteiniixtiue bimls botli 
estates And from this want oi a separate assembty and 
separate negative of the prelates, some writers have ai gued “ 
very cogently, that the lords spiritual and temporal are now 
m reabty only one estate which is iinquestionalily ti ue in 
every effectual sense, though the ancient distinction, between 
them still nominally continues Foi if a bill should pass 
their house, theie is no doubt ot its validity, though cvci^ 

‘ Glib Hist Exch 55 Spelm W " Whitelockc on Pnrliain c 72 
591 Warburt Alliance, b 5 c 1 

* Glanr 7 1 Co Litt 97 Seld Dyer, GO 

lit hon 2 5 19 


By an act of the Irish parliament, incorporated into the 40 Geo *5 67 
rotation is provided by which one fnsh archbishop and three '•uftrag-in 
bishops are to sit in parliament every sosion , <ind by the 4th ai tide of the 
union, while so sitting, they have all the same nglUs at^the lords spintiial 
of Great Bntain And all the lords spmtual of Ireland, by the same article, 
are to rank immediately irfter the lortls spiritual of Great Britain of the 
same degree, and to enjoy all the same privileges, except those of sitting in 
the house of lords, and the privileges, depending thereon, particularly that 
of sitting on the trial of peers 

(5) Upon the cunous question of the right under which the bishops siC 
m the house of lords, whether m respect of their baronies, or by usage and 
custom, I would refer the student to a learned note by Mr Hargrave, Co. 
Lit 154 b n 1 , and one by Mr Hallanr, Midd Ages ch van , and to the 
^uthonties cited by them Names of the greatest weight will be found on 
both sides of the question , upon the one side it is clear that bishops sate m 
the Wittenagemote under the Anglo-Saxon nioHarchs, and also that the 
bishops of the sees created by Hen 8 sit now in parliament, though neither 
did those nor do these hold their lands by baronial tenure. 
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lurd^pnitual should vote against it, of whicli SeldeH*, and 
sir Edward Cokey, give many instances as, on the other 
hand, I presume it would be equally good, if the loids tem- 
poral present were inferior to the bishops in number, and 
every one ot tliose temporal lords gave Ins vote to reject the 
hill, though sii Edward Coke seems to doubt* whethei this 
would not be an oulmancey ralliei than an acty of parliament 

^ 2 57 ] The lords tempoml consist of all tlw? peeis of the realm 
(the bishoj^is not being in strictness h^ld to be such, but 
merely lords of pailiamcnt®) by whatevei title of nobility 
distinguished, dukes, marqiiisses, earls, viscounts, or barons, 
of which dignities we shall speak more hereafter Some of 
these sit by descent, as do all antient peeis , some by creation, 
as do all new-made ones , otlieis, since the union with Scot- 
land, by election, which is the case with the sixteen peers, 
who lepresent the body of the Scots nobility (6) llieir num- 
bei IS indefinite, and may be increased at will by tlie power 
of the crown , and once, m the leign ot qtfecn Anne, there 

* Baronage, pi cC The act of ment without any spiritual lords This 
unifomiity, lEhz c 2 was passed with was also exemplified in fact in the two 
the dissent of vU the bishops (Gibs first parliaments of Cliarles II , where- 
codex, 286) and therefore the style of in no bishops u ere summoned, till after 
lor<ls spirUual is omitted throughout the the repeal of the statute 1 6 Car I c 27 
whole by statute riCar II st 1 c 2 

y 2 Inst 585,6,7 Sec Ktilw 181 , " 4 Inst 25 

where it IS holdcn by the judges, 7 Hen ® Staunford, P C 153 
VIII , that the king may hold a parlia. 


(6) The Scotch peers are elected only for one parliament, tFie Irish peers, 
twenty-eight m number, toi life By the fourth article of the Insh union. 
It IS provided that all questions touching their elecUon shall be decided by 
the house of lords , and in case of an equality of votes m the election, the 
names of the candidates shall be put into a glass, and one drawn out by the 
clerk of the parliaments dunng the sitting of the house Any peer of Ire 
land maj sit in the house of commons for any county, city, or borough of 
Great Britain, unless previously elected into the lords, but dunng his sitting 
he loses all privilege of his peerage With regard to the number of the 
Insh peerage, the same article of the union has Imd the prerogative of the 
crown under some restnctions, the object of which is to reduce the number 
to one hundred, exclusive of such peers as hold concui rently peerage^ of 
Great Britain Until that period the king may only create one peer upon 
three titles becoming extinct, and afterwards may only keep the peerage to 
that number 
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was an instance of creating no less than twelve togctker (7) , 
in contemplation of which, in the reign of king George the 
hist, a bill passed the house of lords, and was countenanced 
by the then ministry, for limiting the numbei of the peerage 
This was thought by some to piomise a great acquisition to 
the constitution, by restraining the prerogative from gaming 
the ascendant iii that august <issembly, by pouiing in at 
pleasure an mil united numbei of ncw-cicalcd lords J5ut the 
bill was ill-ielnhed and iniscairie<l in the liouse ol (.oniixions, 
whose leading iiiembeis were then desiiou'> to keep the a\ times 
to the othei house as open and easy as possible (b; 

The diiJtiiTction of rank and hoiiouis is uccessiiiy in every 
u ell-go vemetl state, in order to lewartl such as aie eminent 
for then services to the public, m a niaiiner the most desirable 
to individuals, and yet witlioiit burden to the community , 
exciting theiebj an ambitious yet laudable aidoi, and gcnei- 
oii*. emulation m othets And emulation, oi vntuoiis ambi- 
tion, is a spring of action, which, however dangeious or 
invidious in a mere republic oi under a despotic sway, will 
ceitamly be attended with good effects under a free monaichy , 
where, without destioy mg it*s existence, iFs excesses may be 
continually lesti'aiiied by that superior power Irom which 
nil honoui is derived. Such a spirit, when nationally dil- 
lused, gives life and vigour to the community, it sets all the 
wheels of govcinnient m motion, which undei a wise regii- [ 158 ] 
latoi, ma^ bo d netted to any beneficial purpose, and thereby 
eveiy individual may be made subservient to the public good, 


V) A D 1711 Sex. 6 Burnet, p S7 , and the note by Loid Dartmouth 
(h) The hill was tried in the lords m 1718 and 1711# On the firs^t 
occasion it was made a part of the measure that Scotland should have 2 5 
heieditary insti^ad of 16 elective peers, the number of 25, on failure ot 
heirs male, to be supplied from the other members of the Scotch peerage 
It exntcd consulcrablc ferment, and though supported by the mmiaters anti 
the irregular proceeding of a direct message from the king, it was found 
expedient to withdraw it On the second occasion it jiassed the lords, and 
was thrown out m the commons by a majority against the administration 
of 269 to 177 See l9Tindal, 263 323 3 Belsbam, 144 2 Smollett, 

383 391 Sir Robert (then Mr ) Walpole opposed it very ably, and anec- 
dotes I expecting it will be found iii his life, by Coxc See the Old Whig, 
by \ddi&on, lor, and the Plcbeiaoi, by Steele, against the nieasuie 

M 
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while he priijcipdlly means ptoniote Ins own paiticulai 
viewsv A body of nobility is also more peculiarly necessary 
m our mixed and compounded constitution, m ordei to sup- 
port the lights ot* both tlie crown and the people, by foiming 
^ baruei to withstand the eiicioachments ol both It creates 
.iiid preserves that giadual scale ot dignity which proceeds 
fiom the peasant to the piincc , using like a pyiamid from a 
bioad foundation, and dimmisliing to a point as it rises. It 
IS this asceruling and conti acting propoition that adds stabi- 
lity to any government , loi wlieii the depaiture is sudden 
tiom one extreme to another, we may pronounce that state to 
be piccarious The nobility theietoie aie the pillais, which 
are leared fiom among the people, moie immediately to sup- 
port the throne, and, il tliat falls, they must also be buried 
under ifs ruins Accoidmgly, when m the last century the 
comnjons had detei mined to extnpate monarchy, they also 
voted the house of loids to be useless and dangerous And 
since titles of nobihty arc thus expedient in the state, it is 
also expedient, that then owners should form an independent 
and separate bianch of the legislature If they were con- 
touiided with the mass of the people, and like them had only 
a vote m electing lepiesentatives, then piivileges would soon 
be boiue down and ovei whelmed by the popular toi rent, which 
would effectually level all distinctions It is therefore highly 
necessiny that the body of nobles should have a distinct 
assemblj^, distinct delibei ations, and distinct powers from 
the commons 

Till commons consist ol all such men of propel tj' in the 
kingdom, as have not seats m the house of lords, every one 
of whom lias a \oice in pailianiont, either peisonally or by 
Ins icpicscntatives In a free state every man, who is sup- 
posed a iice agent, ought to be m some measure his own 
goveinoi , and theieloic a bianch at least of the legislative 
power should reside in the wliole body of the people And 
this powei, when the teiritories of the state are small and ifs 
citizens easily known, should be exercised by the people in 
[ 159 ] their aggit gate Ol collective capacity, as was wisely ordained 
111 the petty icpublics of Gicecc, and the fiist ludiments of 
the Homan state But this will be highly inconvenient, when 
the public teintoiy is extended to any consideiable degiee, 

13 
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and the number of citizens is inci eased Tlius when, after 
the social war, all the buighers of Italy were admitted free 
citizens of Rome, and each had a vote m the public assemblies, 

It became impossible to distinguish the spurious horn thc3 leal 
votei, and from that time all elections and popular delibera- 
tions grew tumultuous and disorderly , which paved the way 
for Marius and Sylla, Pompey and Cmsar, to trample on the 
liberties of their country, and at last to dissolve the common- 
wealth In so large a state as ouis it is therefoie very wisely 
contrived, that the people should do that by their repiesenta- 
tives, which it is impiacticable to perform in peison, lepie- 
sentatives, chosen by a number of minute and separate 
districts, wherein all the voters are, or easily may be dis- 
tinguished The counties are therefore represented by knights, 
elected by the propiietois of lands, the cities and boioughs 
aic represented by citizens and burgesses, chosen by tlic 
mercantile pait, or supposed trading interest ot the nation , 
much in the same maimer as the burghers m the diet ot 
i^wedeu are chosen by the corporate towns, Stockholm sending 
four, as London does with us, other cities two, and some only 
one'’ The number of English representatives is 513, and of 
iScots 45; in all 558 (9) And every membei , though chosen 
by one jxirticulai distiict, when elected and returned, selves 
lor the whole realm For the end of liis coming thither is 
not particular, but general not barely to advantage Ins con- 
stituents, but the common wealth ; to advise his majesty (as 
appears fiom the writ of summons^) “ de communi tonmho 
super negotiis quibusdarn arduis ct urgeniibus^ iegern^ stalumy 
et defonsionem rcgni Angliac et ecclesiae Anglicanae conccfnen- 
iibus^** And therefore he is not bound, like a deputy iii 
the United Provinces, to consult witJi, or take tlie ^wlvice of, 
his^ constituents upon any paiticiiiai point, unless lie himsclt 
thinks it piopci or piudeiit so to do (10) 

These are the constituent paits of a parliament, the king, [ 160 
the lords spiritual and temporal, and the commons PaiLs, 

** Mod Un H;st xxxiii 18 -1 Inst { 1 

(91 To which HUi&t now be added lOO foi Ireland 

(iO) Sec point lieauLiiully put, in the close oi Burke’s .^ptcth to ihe 
electoi:> ol Uiislol, 1771 
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of which each is so necessary, that the consent of all three 
IS required to make any new law that shall bind the subject 
Whatevei is enacted for law by one, or by two only, of the 
thiee IS IK) statute, and to it no regaid is due, unless in mat- 
ters 1 elating to then own privileges Foi though, in the 
times ot nitidness and anarchy, the commons once passed a 
vote *^9 that whatever is enacted or declared for law by the 

cpnimons in jiarliament assembled hath the force of law ; 
“ and all the peo])le of tins nation are concluded thereby, 
** although the consent and conciurence of tlie king or house 

of peeis be not had theieto ” jet, when the constitution 
was lestored in all it’s fbrnis, it was paiticularly enacted by 
statute l.SCai.II c 1 that if any person shall maliciously or 
advisedly affiiin, that both or eithei of the houses of parlia- 
ment have any legislative authority without the king, such 
person shall mcui all the penalties of a praemunii c 

III. We aie next to examine the laws and customs relat- 
ing to pailiament, thus muted together and considered as one 
aggregate body 

The powei and jurisdiction ot parliament, says sii Ed- 
ward Coke e, IS so tianscendant and absolute, that it cannot 
be confined, eithei fbi causes oi persons, within any bounds 
And of this high court, he adds, it may be tiuly said, “ 5 ? 
“ antiqmiatem species, est vctiistissima , si dignitatem, esthono- 
‘‘ 7atissima, si junsdithonem est capacisstma ” It hath sove- 
reign and uncontroulable authority in the making, confirming, 
enlaiging, lestiaining, abrogating, repealing, reviving, and 
expounding of laws, concerning matters of all possible deno- 
minations, ecclesiastical or temporal, civil, military, maritime, 
01 criminal this being the place where that absolute despotic 
powei, which must in all goveinments reside somewhere, is 
intiusted by the constitution of these kingdoms All mis- 
[ 161 ] chiefs and grievances, operations and remedies, that transcend 
the ordinary course of the laws, aie within the reach of this 
extiaoidiuary tribunal It can regulate or new-model the suc- 
cession to the crown , as was done in the reign of Henry VIII 
and William III It can alter the established religion ot the 
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land 5 as was done m a variety of instances, in the reigtis of 
king Heniy VIII and his thiee children. It can change and 
create afresh even the constitution of the kingdom and of 
parliaments themselves , as was done by the act of union, and 
the several statutes for tiiennial and septennial elections It 
can, in short, do every thing that is not natural!} impossible , 
and therefore some have not sciupled to call it's power, by a 
figure rather too bold, the omnipotence ot parliament True 
It is, that what the parliament doth, no authoiit} upon earth 
can undo So tliat it is a matter most essential to the liberties 
of this kingdom, that such members be delegated to this 
important trust, as are most eminent for their probity, their 
fortitude, and their knowledge, for it was a known a[)ophthegm 
of the gieat loid treasuier Burleigh, “ that England could 
“ iievei be ruined but by a parliament and as sii Matthew 
Hale observes this being the highest and greatest court, 
over which none other can lia\e jurisdiction in the kingdom, 
if by any means a misgovernment should any way fall upon 
it, the subjects of tins kingdom are left witliout all mannei of 
lemedy To the same purpose the president Montesquieu, 
though I trust too hastily, presages", that as Rome, Sparta, 
and Carthage have lost their hbeity and perished, so the con- 
stitution of England will in time lose it’s libei ty, will perish 
it will perish wheiievei the legislative powei shall become 
more corrupt than the executive 

It must be owned that Mi, Locke*’, and other theoietical 
wiiteis, have held, that “ theie remains still inherent in the 
** people a supieme power to lemove or alter the legislative, 

when ‘they find the legislative act contrary to the tiust re- 

posed in them foi when such trust is abused, u is thereby 
“ forfeited, and devolves to those who gave it ” But how- 
ever just this conclusion may be in theoiy, we cannot prac- 
tically adopt it, nor take any legal steps for carrying it into [ 162 ] 
execution, under any dispensation of government at piesent 
actually existing For this devolution of power, to the peo- 
ple at large, includes in it a dissolution of the whole form of 
goveinment established by that people, reduces all the mem- 
beis to then oiiginal state of equality, and, b} annihilating 

Ot parliamentfi, 19 “ On Gov. p.2 § 149 227. 
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the soveieigti powei, lepeals all positive laws whatsoevei be- 
foie enacted* No human laws will therefore suppose a case, 
which at once must destroy all law, and compel men to build 
afiesh upon a new foundation, noi will they make provision 
foi so desperate an event, as must rendei all legal provisions 
inefTectual* So long, thereiore, as tlie English constitution 
lasts, we may venture to affirm, that the power of parliament 
IS absolute and without controul (11) 

In order to prevent the mischiefs that might arise, b^ 
placing this extensive authority m hands that are either inca- 
pable, oi else improper to manage it, it is provided by the 
custom and law of parliament ■>, that no one shall sit or vote 
in eithei house, unless he be twenty- one years ot age This 
lb also expiessly declared by statute 7 & 8 W III c 25 with 
legard to the house of commons, doubts having atisen, fiom 
some contradictory adjudications, whether oi no a minor was 
incapacitated from sitting in that house It is also enacted 
by statute 7 Jac. I. c 6 that no member be permitted to entei 
into the house ot commons, till he hath taken the oath ot 
allegiance befoie the loid-stewaid oi his deputy and by 
30 Car II St 2 and 1 Geo I c 13 that no membei shall 
vote or sit in eithei house, till he hath m the piesence ot tlic 
house taken the oath of allegiance, siijnemacy, and abjura- 
tion, and subsciibed and lepeated the declaiation against 
tiansubstantiation, and invocation ot saints, and the saciihce 
of the mass (12) Aliens, unless naturalized, were likewise by 
the law of parliament incapable to serve therein ^ and now it 
IS enacted by statute 12 & 13 W III c 2 that no alien, even 
though he be natuialized, shall be capable of being a mem- 

• Sec pag 244 ' Com Journ 10 Mar 1623 ISteb 

1 Whitelocke, c 50 4 Inst 47 1625 

Com Journ 16 Dec. 1690 


(11) Locke himself qualifies his proposition mucli in the same way as it is 
qualified m the text He says, “ the community may be said in this respect 
to be always the supreme power, Imt not as considered under any form of 
government, because this power of the people can never take place till the 
government is dissolved ” 

(12) The oath ofabjuiation was altered by the b Geo J t, oJ iqion the 
death ot the Prctendei. 
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ber of either house ot parliament (13) And theie are not 

only these standing incapacities, but if any person is made a [ 163 ] 

)>eer by the king, or elected to serve m the house of commons 

by the people, yet may the respective houses upon complaiut 

ot any crime in such person, and proof thereof, adjudge liim 

disabled and incapable to sit as a member “ ■ and this by the 

law and custom of parliament. 


For, as every court of justice hath laws and customs for iLs 
direction, some the civil and canon, some the common law, 
others their own peculiar laws and customs, so the high court 
of parliament hath also it’s own peculiar law, called the lea ct 
consuetudo jparltamentt , a law which Sir Edward Coke " ob- 
serves is, “ ab omnibus quaerend-a, d midtis ignorata^ d paucis 
“ cogmta^' It will not therefore be expected that we should 
enter into the examination of tins law, with any degree of 
minuteness since, as the same learned author assuies us®, it 
IS much better to be learned out of the rolls of parliament, 
and othei records, and by precedents, and continual experience, 
than can be cxpiessed by any one man It will be sufficient 
to observe, that the whole ot the law and custom of parliament 
has It’s oiiginal fiom tins one maxim, “ that whatever niattei 
“ aiises concerning either house of parliament, ought to be 
examined, discussed, and adjudged in that house to whidi iL 
“ relates, and not elsewheie** ” Hence, for instance, the Igrds 
will not suflei the coninioiis to interlere in settling tlxe election 
of a peer ot Scotland , the commons will not allow the lords 
to judge ot the election of a burgess, nor will either house 
permit the subordinate courts of law to examine the merits of 
eitlier case But the maxims upon which they proceed, toge- 
ther with the method of proceeding, lest entirely in the breast 
ot the parliament itself, and are not defined and ascertained 
by any paiticulai stated laws 


WhitelocVe of pari c 102 Sec 
Lords* Tourn 3 May 1620 13 May 

1624 26 May 1725 Com Journ 

14 Feb 1580 21 Jun 1628 9 Npv 


21 Jan 1610 6 Mar 1670 6 Mar 

1711 17 Feb 1769 

« 1 Inst 11 
• 4 Inst 50 
P 4 Inst, 15 


(13) hue pout, p 37 1 riijs \va& pait ot tlic suttcuuion bill ot 1 700 ixe 
4 Bui net, 4s 0 l jTindal, 91 
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The pnvtlf'ges of parliament are likewise vei‘)f laige and 
indefinite And therefore when in 31 Hen VI the house of 
lords propounded a question to the judges concerning them, 
the chief justice, sir John Fortesciie, in the name of his 
C 164 ] brethren, declared, “that they ought not to make answer to 
“ that question, for it hath not been used aloretime that the 
“justices should inanywise determine theprivileges ot the high 
“ court of paihament For it is so high and mighty in it's 
“ nature, that it may make law and that which is law, it may 
“ make no law and the determination and knowledge of that 
privilege belongs to the lords ot pailiament, and not to the 
“ justices ” Privilege of parliament was piincipally establish- 
ed, in order to protect it’s inembeis not only from being 
moiested by their fellow-subjects, but also more especially hoin 
being oppressed by the power of the ciown It theieloie all 
the privileges of parliament were once to he set down and 
ascertained, and no privilege to be allowed but what was so 
defined and determined, it were easy foi the eKecutive power 
to devise some new case, not within the line of privilege, and 
under pretence thereof to haiass any lefractory member and 
violate the freedom ot parliament The dignity and independ- 
ence of die two houses are therefore in great measure pi esei ved 
by keeping their pi ivileges indefinite Some howevei of the 
more notonousr privileges of the members of cithei house are, 
privilege of speech, of person, of their domestics, and ot then 
lands and goods (14) As to the first, privilege of speech, it 
is declared by the statute i W & M st 2 c 2 as one of the 
liberties of the people, “ that the freedom of speech, and 
“ debates, and proceedings m parliament, ought not to be 
“ impeached oi questioned m any court or place out of jiar- 
“ liament” And this freedom of speech is particulaily 
demanded of the king in person, by the speaker of the house 
of commons, at the opening of every new parliament So 
likewise are the othei pi ivileges, of persons, servants, lands, 
and goods , which are immunities as antient as Edward the 
confessor, in whose laws ^ we find this precept, “ ad sy7iodos 

^ Seld Baronage, part 1 c 4 cap 3 


(14) bee loGeo 3 c 50 165 aiitl the 45 Geo 3. t 1J4 Vol 111 

p. J89 n 10 and 445, n 10 
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“ ad capitula vemmtihu^ sive swnmomti nnt^ stve pet se quid - 
agendum hahuerinty ut summa pax and so too, in the old 
Gothic constitutions, “ extenditw hcec pax et secwitas ad 
“ quatiiordecim dies^ conmcaio tegm senatxi*” This included 
formerly not only privilege from illegal violence, but also from 
legal ai rests, and seizures by process from the courts of law [ 1G5 3 
And still to assault by violence a membei of either house, oi 
his menial seivant, is a high contempt of Parliament, and there 
punished with the utmost severity It has likewise peculiai 
penalties annexed to it m the courts of law, by the statutes 
5 Hen IV c 6 and 1 1 Hen VI c 1 1 Neither can any 
membei of eithei house be arrested and taken into custody, 
unless for some indictable offence, without a breacli of the 
privilege of parliament. 

But all othei privileges uhich derogate from the common 
law m matters of civil right, are now at an end, save only as 
to the freedom of the membei peison, which in a peer (by 
privilege of peerage) is for ever sacred and inviolable , and in 
cl commoner (by the pnvdege of pailiament) for forty days 
after every piorogation, and forty days befoie the next ap- 
pointed meeting t, which is now lu effect as long as the 
parliament subsists, it seldom bemg piorogued for more than 
iourscoie days at a time As to all other privileges, which 
obstiuct the ordinaiy course of justice, they were restrained 
by the statutes 1 1 & 12 W, III, c 3 , 2 & 3 Ann, c 18 , and 
11 Geo II c 24 and are now totally abolished by statute 10 
Geo III. c 50 , winch enacts, that any suit may at any time i 
be bi ought against any peer or member of parliament, their 
seivants, or any other person entitled to piivilege of parlia- 
ment , which shall not be impeached or delayed by pretence 
of any such piivilege, except that the person of a member ot • 
the liouse of commons shall not thereby be subjected to any , 
anest or imprisonment Likewise, for the benefit of com- 
merce, it is piovided by statute 4 Geo III c 33 that any ^ 

trader, having privilege of parliament, may be served with 
regular piocess for any just debt to the amount of 100/, and 
unless he make satisfaction within two months, it shall be 
deemed an act of bankruptcy , and that commissions of hank- 


* Stiernh dejure Goth / c 
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I’upt may be issnetl agamst such privileged traders, in like 
manner as against any other. (15) 

,Thf only way, by which conits of justice could antiently 
take cogiii/ance of piivilege of pailiameiit, was by wiit o t 
privilege, in the nature of a to delivei the party 

[ 166 ] out of custody when arrested in a civil suit u. For when a 
Jettei was written by the speaker to the judges, to stay pio- 
ceedings against a piivileged person, they i ejected it as 
contrary to their oath of office ^ But since the statute 1 1 & 
12 W.III c 3. which enacts that no piivileged peison shall 
be subject to arrest or imprisonment, it hath been held that 
such arrest is ii regular ab imttOy and that the party may be 
dischaiged upon motion It is to be observed, that there is 
no piecedent of any such wiitof privilege, but only m civil 
suits, and that the statute of 1 Jac I c 13 and that of king 
\Villiam (which remedy some inconveniences arising from 
privilege of parliament) speak only of civil actions. And 
therefore the claim of piivilege hath been usually guarded 
with an exception as to the case of indictable enmes*, oi as 
It hath been fiequently expressed, of treason, felony, and 
breach (oi Surety) of the peace y Whereby it seems to have 

been understood that no privilege was allowable to the mem- 
bers, their families, or servants, m any whatsoevei foi 

all crimes are treated by the law as being cow/? a pacem domint 
legis And instances have not been wanting, wheiein pii- 
vileged pel sons have been convicted of misdemesnors, and 
committed, or prosecuted to outlawry, even in the middle of 
a session*, which proceeding has afterwards received the 
sanction and approbation of parliament® To which may be 
added, that a few years ago, the case of writing and publishing 
seditious libels was resolved by both houses,^ not to be entitled 
to privilege, and that the reasons upon which that case 

" Dyer, 59 4 Pryn. i7rep ParZ 757 “ Mick 16 E(bv IV in Scncch — 

* Latch 48 Noy 83 Lord Raym 1461 

w Stra 989 “ Coin Joum 16 May, 1726. 

» Com Journ 17 Aug 1641 ** Com. Journ 24 Nov , Lord’s Journ 

y 4 Inst. 25 Com Journ 20 May, 29 Nov 1763 
1675 


(15) See Vol II p 479 
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proceeded S extended equally to every indictable offence. (16) ^ 

So tliat the chief, if not the only privilege of parliament, in such 
cases, seems to be the light of receiving immediate information 
of the imprisonment or detention of any member, with the 
icason foi which he is detained a practice that is daily used 
upon the slightest military accusation, pieparatory to a trial F 16*7 1 
by a couit martiaH, and which is recognued by the several 
tenipoiaiy statutes for suspending the habeas toi pm act®; 
whereby it is provided, that no membei of either house shall 
be detained till the mattei ot wliidi he stands suspected be hrst 
conimunicated to the house of which he is a member, and the 
consent of the said house obtained tor Ins commitment or 
detaining But yet the usage has uniformly been, ever since 
the revolution, that the coininiiincatUMi has been subsequent 
to the ai rest (17) 

These are the general Iieads of the laws and customs re- 
lating to parliament, coiisideied as one aggregate body We 
will next proceed to 

IV The laws and customs relating to the house of lords 
111 particular These, it we exclude their judicial capacity, 
which will be moic piopeily tieated of m the third and tourtli 
books of these cpmmentaries, will take up but little of our 
tune, 

Oni very antient privilege is that declared by the charter 
of the forest^, confirmed in parliament 9 Hen. III., viz. that 
every lord spirituaJ oi temporal summoned to parliament, 
and passing through the king’s forests, may, both m going 
and letuining, kilt one or two ot the king’s deer without war- j 
lant, in view of the forester if he be present, or on blowing 
a horn if he be absent that he may not seem to take the kings 
venison by stealth (18) 

* Lords' Protest, ittrf (I(>) ® Particularly 17 G II c 6 

** Com Journ 20Apr 1762, 


(16) See State Trials, vol xix p 994 

(17) Seel8Tindal,4l6 

(18) See Ld Lyttleton’s H 2d vol v p 296 2d ed , from which it should 
seem that this pnvilcge was rather granted than declared by the Carta de 
Foresta 
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In the next place the^ have a right to be attended, and 
constantl}? are, bj the judges of the court of king's bench 
and common pleas, and such of the barons of the exchequer 
as are ol tht degree ol the coif, or have been made scrjeants 
at law , as likewise by the king's learned counsel being Ser- 
jeants, and by the masters of the court of chancery, for their 
advice in point of law, and for the greater dignity of then 
proceedings The secretaries of state, with the attorney and 
solicitor-general, were also used to attend the house of peeis, 
and have to this day (togethei with the judges, &c ) then 
C 168 ] regulai writs of summons issued out at the beginning of 
every parliament®, af/ tiactandum et cormlium impendendim^ 
though not ad consenticndum , but, whenevei of late years 
they have been members of the house of commous then 
attendance here hath fallen into disuse 

Another privilege is, that every peei, by licence ob- 
tained from the king, may make another loid ot pailiament 
his proxy, to vote foi him in his absence ' A privilege, which 
a member of the other house can by no means have, as he is 
himself but a proxy for a multitude of other people 

Each peei has also a right, by leave of the house, when a 
vote passes contrary to his sentiments, to enter his dissent on 
the journals of the house, with the reasons foi such dissent , 
which is usually styled his protest 

Ai L bills likewise, that may in their consequences any way 
affect the rights of the peerage, are by the custom ot pai- 
hament to have their first rise and beginning m the house of 
peers, and to suffer no changes or amendments in the house 
of commons 

There is also one statute pecuhaily relative to the house 
of lords, 6 Ann t 23 which regulates the election of the 
sixteen lepresentative peeis of North Britain, in consequence 
of the twenty-second and twenty-third articles of the union , 

« Stat SI Hen VIII c 10 Smith’s 8 Feb 1620 10 Feb 1625 4 Inst 

commonvr b 2 c 3 Moor 551 4lnst 48 

4 Hale of Par! HO > Seld baronage, p 1 c I 

h See Com Journ 11 Apr 1614 4 Inst 12 
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and for that purpose pi escribes the oaths, to be taken 
by the electors , directs the mode of ballotting , piohibits 
the peers electing fioiii being attended in an unusual man- 
nei , and expressly provides, that no other mattei shall be 
treated of in that assembly, save only the election, on pam of 
incurring a ptaemuntte 

V The pccuhar laws and customs ot the house of com- 
mons relate principally to the raising of taxes, and the elec- 
tions of membeis to seive m parliament 

Firs'!, with legaid to taxes it is the antient indisput iblo 
puvilege and right of the house of commoiib, that all glints 
of subsidies or paihanientaiy aids do begin in then house, [ 169 ] 
and aie fiist bestowed by them' , although then grants aie 
not eftectudl to all intents and pin poses, until they have the 
assent of the othei two branches of the legislatuie The 
general reason given for this exclusive puvilege of the house 
ot commons, is, that the supplies are laised upon the body ot 
the people, and therefoie it is propel that they alone should 
have the light of taxing themselves This leason would be 
unanswerable, if the commons taxed none but themselves 
but It IS notorious that a very large shire of property is m 
the possession ot the house of lords that this property is 
equally taxable, and taxed, as the pioperty of the commons , 
and therefoie the commons not being the sole persons taxed, 
this cannot be the leason of then having the 5o/riight of 
raising and modelling the supply. The tiue reason, aiisiiig 
from the spun of oui constitution, seems to be this The 
lords bemg a permanent hereditaiy bod), ticated at pleasure 
by the king, are supposed more liable to be iiiflueuLcd by 
the crown, and when once influenced to continue so, than 
the commons, who aie a temporary elective body, fieely 
nomijiated by the people It would therefore be extremely 
dangerous to give the loids any power of flaming new 
taxes foi the subject , it is sufficient that they have a powci 
ot rejecting, if they think the commons too lavjsh or impio- ^ , 

vident in their grants. But so unreasonably jealous aic tlie > ^ 

commons of this valuable privilege, “that hcicin they will not 

* 4 Inst 29 
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i suffer the other house to exeit any power but that of reject- 
\ ing, they will not pci nut the least alteration or amendment 
4 to be iricide by th. louls to the mode of taxing the people by 
a money bill , undei which appellation are included all 
bills, by winch money is diiected to be raised upon the sub- 
ject, loi any jmipose oi in any shape whatsoevei , eithei foi 
the exigencies ol goveinmeiit, and collected from the king- 
x'om ill i>en< lal, as the land-tax , or foi piivate benefit, and 
collected in any particular district, as by turnpikes, parish 
lates, and the like Yet sii Matthew Hale'" mentions one 
case, loinidcd on tlie piacticc of parliament m the leign ol 
[ 170 ] Ilemy VI wheiem he thinks the lords may alter a money 
bill and tliat is, it the commons giant a tax, as that ot 
tonnage and jioimdage, foi Jouf yca^s, and the lords altei 
it to a Jess tune, as toi twro years, heie, lie says, the bill 
need not be sent hick to the commons foi then concur! ence, 
but may teteive the loyal assent witliouf further ceremony, 
loi tlic alteiatum of the lords is consistent with the giant of 
the commons But sucli an expeiinicnt wnll haidly be le- 
pcated by the lords, undei the piesent impioved idea of the 
puvilegc of the house ot commons, and, in any case wheie 
4 I money bill is remanded to the commons, all amendments in 
the mode of taxation aie suie to be rejected 

Next with legard to the elections of knights, citizens, 
and burgesses , we may observe, that herein consists the 
cxeiciseof the demociatical pait of our constitution foi lu 
a demociacy theie can be no exercise of soveieignty but by 
suftiagc, which is the dedal ation of the peoj>le’s will In all 
tlemociacies theiefoie it is of the utmost imjioitaiice to 
regulate by whom, and m what manner, the suffrages are to 
be given And the Athenians weie so justly jealous of this 
prerogative, that a stranger, who interfered m the assemblies 
of the people, was punished by then laws with death be- 
cause such a man was esteemed guilty of high tieason, by 
usurping those lights of sovereignty- to which he had no 
title. In England, where the people do not debate in a 
collective body, but bj- lepiesentation, tJie exeiciseof this 
soveieignty consists in the choice of lepiesentatives. The laws 

On parliaments, 65, 66 see Uie answer to this case by sir He* 

Year-book, llHtuVI 17 But neage Finch Co Jouni 22 Apr 1C71 
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have theiefore very strtctly guarded agamst usurpation or 
abuse of this power, by many salutary provisions, which may 
be reduced to these three points, 1. The qualifications of the 
electors. 2. The qualifications of the elected. 3. The pro- 
ceedings at elections. 

I. As to the qualifications of the electors The true reason 
of requiring any qualification, with legaid to piopcity, jii 
voters, 13 to exclude such poisons as aie m so mean a situation 
that they aie esteemed to have no will of their own Tf these 
persons had votes, they would be tempted to dispose ol them [ 171 ] 
under some undue influence or othci This would give a 
great, an artful, or a wealthy man, a largei share in elections 
than is consistent with general liberty It it were probable 
thateveiy man would give his vote freely and without influence 
of any kind, then, upon the true tlieory and genuine prin- 
ciples of libeity, eveiy member of the community, howevei 
poor, should have a vote in electing those delegates, to whose 
chaige IS committed the disposal of his propeity, his liberty, 
and his life But, since that can hardly be expected in per- 
sons of indigent fortunes, or such as aie under the immediate 
dominion of otheis, all populai states have been obliged to 
establish certain qualifications , whereby some who aie sus- 
pected to have no will of tlieir own, aie excluded from voting, 
m Older to set othei individuals, whose wills may be supposed 
independent, more thoroughly upon a level with each other. 

And this constitution of suffinges is framed upon a wiser 
principle, with us, than either of the methods of voting, by 
centuries, or by tribes, among the Romans. In the metliod 
by centuries, instituted by Servius Tullius, it was principally ' 
property, and not numbers, that turned the scale in the 
method by tribes, giadually introduced by the tribunes of the 
people, numbers only were legarded, and property entirely 
overlooked. Hence the laws passed by the former method had 
usually too great a tendency to aggiandize the patricians or 
rich nobles , and those by the latter had too much of a levelhng 
principle. Our constitution steers between the two extremes. 

Only such ai e entirely excluded, as can have no will of their 
own there is hardly a free agent to be found, who is not 
entitled to a vote in some place or other m the kingdom 

N 2 
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Nor IS compaiative wealth, or propert}^, entirely disregarded 
in elections , for though the richest man has only one vote at 
one place, yet it Ins property be at all diRused, he has pro- 
bably a nght to vote at more places than one, and therefore has 
many lepiesentatives This is the spirit of our constitution 
L 172 ] not that I assert it is in fact quite so perfect " as I have here 
endeavoured to describe it , for if any alteration might be 
wished or suggested m the present frame of parliaments, it 
sliould be iiV favour of a more complete representation of the 
people, 

Bui to return to our qualifications, and first those of 
electois for kmglits of the shne 1. By statute 8 Hen VI c 7 
and 10 Hen VI c 2 (amended by 14 Geo III c 58 ) the 
knights of the shire shall be chosen of people whereof every 
man shall have freehold to the value of forty shillings by the 
year within the county , which (by subsequent statutesj is to 
be clear x>f all chaiges and deductions except parhanientaiy 
and parochial taxes ( 19 ) The knights of shires aie the re- 
presentatives of tlie landholders, oi landed interest of the 
kingdom their electois must therefore have estates in lands 01 
tenements, within the county represented these estates must 
be freehold, that is, foi term of life at least because beneficial 
leases for long terms of years weie not in use at the making of 
these statutes, and copyholders were then little better than 
villeins, absolutely dependent upon then lords this freehold 
must be of forty shillings annual value because that sum 
would then, with propel industry, furniiSh all the necessaries 
of life, and render the freeholder, if he pleased, an independent 
man. For bishop Fleetwood, 111 his chimiicum j^ectosum^ 

" The candid and intoUigent reader time and a loose stfite of national morals 
wiU apply this oheervation to many otlier have too great a tendency to produce 
parts of the work before hun, wherein Jhe incurvations of practice are then 
the constitution of our laws and govern- the most notorious when compared with 
ment are represented as nearly approach- the recutude of the rule , and to elud- 
ing to perfection , without descending to date the clearness of the spring, conveys 
the invidious task of pointing out such the strongest satire on those who have 
deviations and corruptions, as length of polluted or disturbed it 


(19) Even before these statutes it was necessary to have a freehold in the 
county, to be enutled to vote v WTti/c, per Lord Holt Ld Rayro 



Ch. 2 


OF PERSONS 


172 


written at the beginning of the present century, has fully 
proved forty shillings in the reign of Henry VI. to have been 
equal to twelve \io\n\As per annum m the reign of queen Anne , 
and, as the value of money is very considerably lowered since 
the bishop wrote, I think we may fairly conclude, from this 
and other circumstances, that what was equivalent to twelve 
pounds in his days is equivalent to twenty at present The 
other less important qualifications of the electors tor counties 
in England and Wales may be collected from the statutes cited 
in the margin®, which diiect, 2 That no person under 
twenty-one years of age shall be capable of voting for any [ 173 J 
member Tins extends to all sorts of members, as well for 
boroughs as counties , as does also the next, vtz 3 That no 
person convicted of perjury, or siiboi nation of perjuiy, shall 
be capable of voting in any election 4-, '^Fhat no person shall 
vote 111 right of any fieehold, granted to him fraudulently to 
qualify him to vote Fraudulent grants aie such as contain 
an agieement to re-convey, or to defeat the estate granted , 
which agreements are made void, and the estate is absolutely 
vested in the person to whom it is so granted And to guard 
the better against such frauds, it is farther piovided, 5 That 
every voter shall have been in the actual possession, or receipt 
of the profits of his freehold to his own use above twelve calen- 
dar months before , except it came to him by descent, marriage, 
marriage settlement, will, or promotion to a benefice or office. 

6. That no person shall vote m respect of an annuity or renu 
charge, unless registered with the clerk of the peace twelve 
calendar months before (20) 7. That in mortgaged or trust 

estates, the person in possession under the above-mentioned 
restrictions, shall have the vote 8 That only one person 
shall be admitted to vote foi any one house or tenement, to 
prevent the splitting of freeholds 9 That no estate shall 
qualify a voter, unless the estate has been assessed to some 

«7&8W III c25 lOAnn c 23 2 Geo II c 24 18 Geo II c 18 

31 Geo II c 14 3 Geo III c 24 

C20) Except in cases where it comes to him by descent, mamage, mar-, 
riage settlement, devise, presentation to a benefice, or promotion to an 
office, in all which cases a certificate on oath must be entered in the same 
manner before the first day of the election 
N 3 
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land-tax aid, at least twelve months before the election. (21) 
10 That no tenant by copy of court roll shall be permitted to 
vote as a freeholder. Thus much for the electors m coun- 
ties. (22) 

As foi the electors of citizens and burgesses, these are 
supposed to be the mercantile part or trading interest of this 
kingdom. But as trade is of a fluctuating nature, and seldom 
long fixed in a place, it was foimerly left to the ciown to 
summon, the most flourishing towns to send re- 

presentatives to parliament So that as towns increased in 
trade, and grew populous, they weie admitted to a share in the 
legislature. But the misfortune is, that the deseited boroughs 
174 ] continued to be summoned, as well as those to whom then 
trade and inhabitants were transferred , except a few which 
petitioned to be eased of the expence, then usual, of main- 
taining their members four shillings a day being allowed for 
a knight of the shiie, and two shillings for a citizen or burgess , 
which was the rate of wages established in the leign of P2d- 
ward III.P Hence the members for boroughs now bear above 
a quadruple propoiUon to those for counties, and the number 
of parliament men is inci eased since FoitescueS time, m the 
leign of Henry the sixth, from 300 to upwards of 500, ex- 
clusive of those for Scotland The uiuveisities weie m 
general not empowered to send burgesses to parliament ; 
though once, in28Edw.I , when a parliament was summoned, 
to consider of the king’s right to Scotland, there were issued 
writs which required the univeisity of Oxford to send up four 
or five, and that of Cambridge two or three, of their most dis- 
creet and learned lawyeis foi that purpose ^ But it was king 

•* 4 Inst 46 i Prynne Pari Writs, 1 345 

(21) This IS reduced to six c-ilcndar months bj the 20 Geo 5 c 17 , but 
if It comes to the voter by any ofthc me ms specified in tlie last note within 
twelve calendar months befoie the election, n is enough to shew that it has 
been assessed within two years in the name of the person through whom the 
voter claims title, or that of his piedeccssor in the office 

(22) In addition to this list of persons disqualified to vote, whether for 
counties, oi cities, and boioughs, may be added peers, outlaws, felons at- 
tainted or convict, persons convicted of babery at any election, peisons 
receiving parochial relief within one yeai bcfoic the election, except under 
certain circumstantca, and all revenue officei*? 
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James the first who indulged them with the peimanent piui- 
lege to send constantly two of their own body , to serve for 
those students, who, though useful members of the commu- 
nity, were neither concerned m the landed noi the trading in- 
terest, and to protect in the legislature the lights of the lepuh- 
lic of letters The light of election in boroughs is various, 
depending entiicly on the seveial cliarteis, customs, and con- 
stitutions of the respective places, which has occasioned infinite 
disputes, though now by statute 2 Geo II. c.24- the right of 
voting for the future shall be allowed accoiding to the last de- 
termination of the house of commons concerning it And by 
statute 3 Geo III c 1 5 no freeman of any city oi borough 
(other than such as chum by biith, maiiiage, oi servitude) 
shall be entitled to vote theiein, unless lie hath been admitted 
to Ins Ireedom twelve calcmlar months befoie (2S) 

2 NrxT, as to the qualifications of pcisons to be t/cr/evZ [ 175 ] 
members of llie house of commons Some of these depend 
upon the law and custom of parliament, dcclaied the house 


( 525 ) The principles of boiough representation are still very unsettled, and 
several of the positions laid downm this place in the text must be taken as 
being now much questioned It is doubted whcthei the electors of citi/itns 
and burgesses had originally any more direct connection with the trading or 
mercantile interest than any other part of the toinniunU\ , it is doubted 
also whethei it was ever left to the crown to summon re nntd the most 
flouushing towns to send represeutativcs On the other hand, it is affirmed 
that boroughs were merely towns entrusted with their own local govern- 
ment, and taken out of the sherilf’s jurisdiction, tli it wiien rtpi escnution 
began, the inhabitants were not among tlic number of those who attended 
the county court, and elected the knights ot the shire, and consequently tliat 
they elected representatives for themselves, of couise it follows tint all 
boroughs had a right, or were bound in duly, to make a retuiii, and ac- 
cordingly it is said that the piecepts to the sheriff commanded him to sum- 
mon a// boroughs indiscriminately, and not a select number by name But 
It IS still contended that icprcsentation and population had such a negative 
connection by the constitution, that when a borough, owing to a reduction 
111 wealth or inhabitants, ceased to be able to perform the duties, oi dis- 
chaige the biuthens incident to it’s character as such, it ceased to be a 
borough, was absorbed into the county juiisdiction, and was represented by 
the knights of the shire Upon these and many other points theie is no 
definitive decision, which might be cited, and to argue upon them usefully 
would exceed the limits of a note, I thciefoie think it bcttei to content 
myself with the statement of them 


^ 4 ? 
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of commons % others upon certain statutes And fiom these 
It appears, 1 That they must not be aliens born®, or minors*^ 
2 That they must not be any of the twelve judges", because 
they sit in the lords' house; nor of the clergy*, for they sit 
m the convocation, (24) nor persons attainted of tieason oi 
felony*, for they are unfit to sit any wheie 3 That sheriffs 
of counties, and mayors and bailiffs of boroughs, aie not 
eligible in their respective jurisdictions, as being leturniiig 
officers'" , but that the sheriffs of one county are eligible to be 
knights of another* 4 That, in strictness, all members 
ought to have been inhabitants of the places for which they 
are chosen® but this, having been long disiegarded, was at 
length entirely repealed by statute 1 4 Geo III c 58 5 That 

no persons conceincd m the management of an} duties oi 
taxes created since 1692, except the commissioners of the 
treasury'^, nor any of the officer:, following^ v/z commis- 
sioners of prizes, transports, sick and 'Hounded, wme licences, 
[ 176 ] navy, and Mctualling, secietaiics or receivers of jiri/es, 
comptiolleis of the aimy accounts, agents foi icgiments, 
governors of plantations and their deputies, officers of Mi- 
iioica or Gibraltai , officers of the excise and customs, clerks 


4 Inst 47, 48 
■ S«je pag 162 

“ Comm Journ 9No\ 1605 

Comm Journ ISOtl ISSS 8 Feb 
16-0 17 Jan 1661 

'^ ( om Tourn 21 Jin 1580 4 Insf 

47 

y Ilro jlltr t parliament, 7 Cow 
Journ 25 June, 1604 14 Apr 1614 


22 Mar 1620 2 4 15Jun 1 7 No\ 
1685 Ilal of pari 114 

4 Inst 48 Wbitelotke of pari tb 
92, 100, 101 

* Stat 1 Hen V c 1 ^*1 Hen VI 

I 15 

Stat J&6W &M c 7 
^ Stat 11 & 12 W in c 2 12 & 
13 III c 10 6 Ann c 7 

IS Geo II c 22, 


(24) There is great icason to doubt whether this wns correctly laid down 
nt the time It was wntten, and at all events the reason is a -very unsatis- 
f ictory one — it would not apply to unbeneficed clergymen, and might be 
used with equal force to exclude bishops from the house of lords By the 
41 Geo 5 c 61 , however, the doubt was removed, and it was enacted loi 
the future, that the retuin of priests, oi aii^ deacon, or any niinistcr of the 
church of Scotland, should be void, and that it such person so returned 
should piesuinc to sit, or vote, he should forfeit 500/ for ever> day on 
wliiih he should sit oi vote, and, in addition to such forfeiture, become 
incapable of holding any benefice, oi ecclesi.istical promotion, or any office 
of honour or profit under his majesty 


10 
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or deputies in the several offices of the treasury, exchequer) 
navy, victualling, admiralty, pay of the army or navy, secret 
taries of state, salt, stamps, appeals, wine licences, hackney 
coaches, hawkers and pedlars, nor any persbns that hold any 
new office [or place ot piofit] under the ciown created since 
1705 *, arc capable of being elected or sitting as members. 

6. That no person having a pension under the crown during 
pleasuie, or foi any teini of years, is capable of being elected 
or silting* 7 That it any inembei accepts an office [of 
profit] under the ciown, except an oificei m the army or navy 
accepting anew commission, his seat is void, but such nieni- 
her IS capable ot being re-elected 8 That all knights ot 
the shires shall be actual knights, oi sucli notable esquiies 
and gentlemen as have estates sufficient to be knights, and by 
no means ot the degree ot yeomen * This is reduced to a 
still gi eater certainty, by oidaining, 9 That e\ery knight oi' 
a shiie shall have a cleai estate of freehold or copyhold, to 
the >nlue ot six hundred pounds anmtm^ and e\eiy citizen 
and burgess to the value of three hundred pounds , except 
the eldest sons ot peei s, and of persons qualified to be knights 
of shires, and except the members for the two universities**, 
which somewhat balances the ascendant which the boroughs 
ha\e gained over the counties, by obliging the trading in- 
tei est to make choice of landed men and ot this qualification 
the member must make oath, and give in the particulars in 
wilting, at the time of his taking his seat* But, subject to 
these standing restiictions and disqualifications, every subject t 177 J 
ot the realm is eligible of common right though there are 
instances, wlierein persons in particular circumstances have 
toi felted that common right, and have been declared ineligible 
Jor that patliament by a vote of the house of commons^, oi 
for ever by an act of the legislature ^ But it was an uncon- 
stitutional prohibition which was grounded on an ordinance 
of the house of lotds^, and inserted in the kin^s Wilts, for 
the parliament holden at Coventry, 6 Hen IV. that no ap- 

“ Stat GAnn c.7 ' Stat 33 Geo If c 20 

* Stat, b Ann c 7 I Geo I st 2 J See page 1G3 
c 56 ** Stat 7 Geo I c 28 

' Stat 6 Ann c 7 * 4 Inst 10 48. Pryn plea for lords, 

« Sut 2JHcn VI c H 379 3 Whitelockc, 359 J68 

** Stat 9 Ann t 5 
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prentice or other man of the law should be elected a knight 
of the shire therein *" in return for which, oui law books 
and historians" have branded this parliament with the name 
of parhamentum indoctum^ or the lack-learning parliament , 
and sir Edward Coke observes with some spleen that thei e 
never was a good law made thereat (25) 

3. The third point, regarding elections, is the method of 
proceeding therem. This is also regulated by the law of par- 
liament, and the several statutes referred to in the margin p 
all which I shall blend together, and extiact out of them a 
summary account of the method of proceeding to elections 


As soon as the pailiament is summoned, the lord chancellor 
(or if a vacancy happens during the sitting of parliament, the 
speaker by order of the house , and without such order, if 
[ 178 ] a vacancy happens by deatli, or the membei’s becoming a 
peer, in the time of a recess for upward of twenty days (26) 


™ Pryn on 4 Inst 13 
“ Walsing A D 1405 
“ 4 Inst 48 

P 7 Hen IV c 15 8 ilcn VI c 7 
24 Hen VI c 14 1 W & M st 2 

c2 2W&Mst]c7 5&6W 
&M c 20 7W III c 4 7&8W 

III c 7 and c.25 10 & 11 W 111 


c 7 12 & ISW HI c 10 6 Aim 

c 23 9 Ann c 5 10 Ann c 19 and 

c 23 2 Geo IT c 24 8 Geo II c 30 

9 Geo II c 38 19 Gto II c 28 

10 Geo III t 16 11 Geo HI t <12 

14 Geo III c 15 15 Geo III c 46 

28 Geo III c 52 


(25) To the list of ineligible persons either by the law <ind custom of 
parhdinent, or by particular statutes, must be added pnpistb, outlaws, peers, 
pel sons convicted of bribery or treating, (see post, 170) persons holding 
patent places for life abroad, or engaged m contracts with government 

(26) This case is provided for more particularly by the 24 Geo 3 c 26 II 
the vacancy happens by death or promotion to the peerage during the recess, 
Oi previous thereto, the speaker, upon receiving a ccitifiLate thereof under 
the hands of two members, shall give notice of it m the London Gazette 
and fourteen days after the insertion of such notice shall issue his wan ant 
to the clerk of the crown to make out a new wi it And that the execution of 
this act may not be impeded by the death of theSpeakei , his absence from the 
kingdom, or the vacancy of his seat, he appoints a certain number of mem- 
bers, not more than seven, nor less than three, at the beginning ol parlianieiit, 
with authority to act for him m this respect, lu case of any such contingency 
But the statute docs not apply, if the writ by virtue of which the deceascil 
or promoted member was elected, was not retained to the clerk of the 
crown iifteen days before the last sitting of the house before the i ccess , 
nor it the ceitificate is not delivered to the Speaker time enough for the 

aO wilt 
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sends his warrant to the clerk of the crown in chancery ; 
who thereupon issues out writs to the sheriff of every county, 
for the election of all the members to serve for that county, 
and every city and borough therein. Within three days after 
the receipt of this writ, the sheriff is to send his precept, 
under his seal, to the proper returning officers of the cities 
and boroughs, commanding them to elect their members 
and the said returning officeis are to proceed to election within 
eight days from the receipt of the precept, giving four days' 
notice of the same '' , and to return the persons chosen, to- 
gether with the precept, to the sheriff. 

But elections of knights of the shire must be proceeded to 
by the sheriffs themselves in person, at the next county court 
that shall happen aflei the delivery of the writ. The county 
court IS a court held every month or oftener by the sheriff^ 
intended to try little causes not exceeding the value of forty 
shillings, in what part of the county he pleases to appoint for 
that purpose but for the election of knights of the shire it 
must be held at the most usual place If the county court 
falls upon the day of delivering the writ, or within six days 
after, the sheiiff may adjourn the court and election to some 
other convenient time, not longer than sixteen days, nor 
shorter than ten , but he cannot alter the place, witliout the 
consent of all the candidates , and, in all such cases, ten days* 
public notice must be given of the time and place of the 
election. ( 28 ) 

s In the borough of New Shorcham 11 Geo HI, c 55 the election must be 
m Sussex, wherein certain ficoholdcrs of within twelve days, with et^ht days* no- 
thc county are entitled to vote by statute tice of the same (27) 

writ to issue befoie the next meeting of the house, nor if the return of the 
member deceased oi piomoted had been petitioned against, and the petition 
remained undecided 

The general principle is, that though the house is cieated and meets by 
the royal pierogative, yet after its assembling and during its existence, no 
vacancy shall be filled or election made except by warrant of the house 
through Its speaker , this being “ according to the antient jurisdiction and 
authority of the house ** 

(27) Similar provisions have been made by seveial statutes with respect 
to some other boroughs, as Cnckladc and Aylesbuiy And the officer of the 
cinque ports is allowed six days bylO&llWs l7 

(28) But now by 25 GeO 3 c 84 the shcnlFtwo days after the leceipt ot 
the wut, must pioclauii at the usual place of clcclion a special county 

court 
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And, as it is essential to the very being of parliament^ that 
Sections should be absolutely free, therefore all undue influ- 
ences upon the electors aie illegal, and strongly prohibited. 
For Mr. Locke*" ranks it among those breaches of trust in the 
executive magistrate, which according to his notions amount 
to a dissolution of the government, if he employs the force, 
treasure, and officers of the society to corrupt the represen t- 
atives, and gam them to his purposes, or openly pre-engages 
the electois, and prescribes to their choice such, wliom he 
“ has by solicitations, threats, promises, or otherwise, won 
“ to his designs For thus to regulate candidates and electois 
and new-model the ways of election, uhat is it (says he) 
“ but to cut lip the government by the roots, and poison the 
“ very fountain of public security As soon therefore as 
the time and place of election, either in counties or boroughs, 
are fixed, all soldiers quartered in the place are to remove, 
at least one day before the election, to the distance of two 
miles or more , and not to return till one day after the poll is 
ended Riots likewise have been frequently determined to 
piake an election void By vote also of the house of com- 
mons, to whom alone belongs the power of determining con- 
tested elections, no lord of parliament, or lord lieutenant of 
a county, hath any right to interfere in the election of com- 
moners , and, by statute, the lord warden of the cinque ports 
shall not recommend any members there. If any officer of 
the excise, customs, stamps, or certain other branches of the 
revenue, presume to intermeddle in elections, by persuading 
pny voter, or dissuading him, he forfeits lOOl. and is disabled 
to hold any office. 

Thu^ are the electors of one branch of the legislature se- 
cured from any undue influence from either of the other two, 
and from all external violence and compulsion. But the 
greatest danger is that in which themselves co-operate, by the 
infamous practice of bribery and corruption. To prevent 

On Gov p 2 |222 


court to be holdcii for the purpose of the election onb, not sooner than 
ten nor later than sixteen days from the day of proclamation, and shall 
proceed to the election at such special county court, as if it were an ordinary 
county court 
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which It IS enacted, that no candidate shall, aftei the date 
(usually called the teste) of the WTits, or after the vacancy^ 
give any money or entertainment to hia electors, or promise 
to give any, either to particular persons, or to the place in 
general, in order to his being elected: on pain of being uh 
capable to serve for that place m parliament. And if any [ iso 
money, gift, office, employment, or reward be given or pro- 
mised to be given to any voter, at any time, in order to 
influence him to give or withhold hu vote, as well he that 
takes as he that offers such biibe, forfeits 500/., and is for cvei 
disabled from voting [at elections] and from holding any office 
in any corporation, unless, before conviction [and within 
twelve months after the election], he w ill discovei some othei 
offendei of the same kmd, [so that he be convicted] and then 
he IS iiidemijified for his own offence (29) The first instance 
that occurs, of election bribeiy, was so early as 13 Eliz when 
one Thomas Longe (being a simple man and of small capacity 
to seive in parliament) acknowledged that he had given the 
returning officer and others of the borough, for which he was 
chosen, tour pounds to be returned member, and was tor that 
premium elected But for this offence the boi ough was amer- 
ced, the membei was removed, and tlie officer fined and 

* In like manner the Julian law de tions , but if the person guilty convicteil 
amiuu inflicted flnes and mfamy upon another offender, he was restored to hfa 
all who were guilty of comipuon at elei^ credit again iy* 48. 14 2 


(29) The prosecutions for this ofl^nce must be commenced within two 
yean after the commission, as well as for the penalties given by 4a Geo 3 
c 118 for offences of a very similar nature This last statute imposes a 
penalty of 1000/ upon any one who directly or indirectly shall give or 
promise money, gift, or reward to another upon any agreement, that the 
latter shall procure or endeavour to procure the election of a M P ^ the 
penalty of disabihty to serve for tlic place on the person elected, or 
making or knowing of the gift or promise ; and the penalty of 500/ on the 
person accepting the gift or promise By the same statute, if the reward 
promised be any office or employment, the member returned loses his seat, 
the person promising or giving the office on such contract forfeits lOOO/., 
and the receiver of the office loses it, becomes incapable of holding anv 
other, and forfeits TOO/ 

It IS observed m the Pandects on the crime of Ambituo — dc nt^/Zo ertmme 
tarn multiE apud Itomanox lata: leges ^ ncc vIUe minus ohicrvateB It is pro- 
bable that no measure will be effectual, till the simple and obvious one, 
suggested by the author, of tendenng the bribery oath to the candidates, 
rather than to the electors, be adopted 
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imprisoned ^ But, as this practice hath since taken much 
deeper anil more universal root, it hath occasioned the making 
of these wholesome statutes , to complete the efficacy of which 
there is nothing wanting but resolution and integrity to put 
them m strict execution. 

Undue influence being thus (I wish the depravity of man- 
kind would permit me tp say, effectually) guarded against, 
the election is to be proceeded to on the day appointed , the 
sheriff or other returning officer first taking an oath against 
bribery, and for the due execution of his office The can- 
didates likewise, if requited, must swear to their qualifi- 
cation , and the electors in counties to theirs ; and the electors 
both in counties and boroughs are also compellable to take 
the oath of abjuration and that against bribery and corruption. 
And It might not be amiss, if the members elected were bound 
to take the latter oath, as well as the former which m all 
probability would be much more effectual, than administering 
It only to the electoi s 

The election being closed, the letnrning officer m boroughs 
returns his piecept to the sheriff, witli the persons elected by 
C 181 ] the majority, and the sheriff returns the whole, togethei with 
the writ fbi the county and the knights elected thereupon, to 
the cleik of the crown in chancery before the day of meet- 
ing, if it be a new parliament, or within fourteen days after 
the election, if it be an occasional vacancy ; and this under 
penalty of 500/ (30) If the sheiiff does not leturn such 
knights only as are duly elected, he forfeits, by the old statutes 
of Henry VI, 100/ , and the letumiug officer m boroughs 
foi a like false return 40/ , and they are besides liable to an 
action, in which double damages shall be recovered, by the 
latei statutes of king William and any person bribing the re- 
turning officer shall also forfeit 300/. Butthe members returned 
by him aie the sitting members, until the house of commons, 
upon petition, shall adjudge the leturn to be false and illegal 
* Inst 2*1 Hale of Pari 112 Com Journ 10 and II May, 1571 


(30) It seems that by the 25 Geo 3 c 84 the return m cases where no 
scrutiny is (IcmanJed must be made immediately, or on the day after the 
close of the poll 
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The form and manner of proceeding upon such petition are 
now regulated by statute 10 Geo III. c 16. (amended by 11 
Geo III c. 42 and made perpetual by 14 Geo III. c 15) 
which directs the method of choosing by lot a select committee 
of fifteen members, who are sworn well and truly to try the 
same, and a true judgment to give according to the evidence. 
And this abstract of the proceedings at elections of knights> 
citizens, and buigesses, concludes our enquiiies into the laws 
and customs moie peculiarly relative to the house of com- 
mons (SI) 

VI I PROCEED now, sixthly, to the method of making laws , 
whicli IS much the same in both houses and I shall touch it 
very biiefly, beginning m the house of commons But fiist I 
must picmise, thatfoi dispatch of business each house of par- 
liament has it’s speaker The speaker of the house of loids, 
whose office it is to preside thcic, and manage the formality 
of business, IS the lord chancellor, or keepei of the king’s 
great seal, oi any othei appointed by the king’s commission 
and, if none be so appointed, the house of lords (it is said) 
may elect The speaker of the house of commons is chosen 
by the house, but must be approved by the king (32) And 
lieiGin the usage of the two houses diffeis, that the speaker of 
the house of commons cannot give his opinion oi aigue any 

(31) The statute of the 10 Geo 3 c 16 , which is better known by the 
name of the Grenville act, and is justly celebrated for the wisdom and 
utility of Its provisions, has been repeatedly amended by statutes made in 
the 25tli, 28tb, 32d, 36th, 42d, 47th, and 53d years of the late reign Its 
principal objects are to secure a fair election of petition committees, to 
limit tbeir number, and secure the constant attendance of the members, to 
impose upon their conduct the solemn sanction of an oath, and to invest them 
with proper powers for procuring the attendance, and taking the examin- 
ation of witnesses One observation may be excused on a seeming incon- 
sistency in tills statute, the permitting each party to nominate a member 
of the committee , the nominees, indeed, are sworn with the rest of the 
committee, but it is scarcely possible to suppose that a person so chosen 
and delegated to watch over the interests of the party choosing him, can 
be a juror qualified to try the evidence without partiality 

(32) This point seems not to have been settled till the year 1679, when 
the house elected Sir Edward Seymour aftci a nomination by the court of 
another person This produced a contest, which terminated, after a short 
prorogation, by the election of a third person, and an understanding that 
the virtual election was m the house, and only a nominal approval in the 
crown — Sec 2 Burnet’s Hist 195 cd Oxon 1823 
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question in the house , but the speaker of the liouseof loids, if 
i a lord of parliament, may In each house the act of the majoi i- 

ty binds the wliole , and this majority is declared by votes 
[ 182 ] openly and publicly given not as at Venice, and many other 
senatorial assemblies, privately or by ballot This latter nie- 
/ thod may be serviceable, to prevent intrigues and unconstitu- 
tional combinations, but it is impossible to be piactised with 
us ; at least in the house of commons, wheie eveiy member's 
conduct IS subject to the future censuie of his constituents, 
^and theiefore should be openly submitted to their inspection 

To bring a bill into the house, if the relief sought by it is 
of a private nature, it is fiist necessary to piefei a petition ^ 
which must be presented by a member, and usually sets forth 
the grievance desired to be remedied This petition (when 
founded on facts that may be in their nature disputed) isiefei- 
red to a committee of membeis, who examine the niattei al- 
leged, and accordingly report It to the house, and then (oi 
otheiwise, upon the mere petition) leave is given to bung in 
the bill In public matteis the bill is brought m upon motion 
made to the house, without any petition at all Foinieily, 
all bills weie drawn in the form of jietitions, which weie en- 
tered upon the pailiamitit rolls with the king's answei theie- 
unto subjoined, not in any settled form of woids, but as the 
circumstances of the case lequired ^ and at the end ol each 
parliament the judges diew them into the form ot a statute, 
which was enteied on the statute 7 oils In the reign ot 
Henry V, to prevent mistakes and abuses, the statutes weie 
drawn up by the judges befioic the end of the parliament, 
and, m the reign of Henry VI, bills in the form of acts, 
according to the modern custom, weie first intoduced 

The pel sons diiected to bung in the bill, jiiescnt it m a 
comi^etent time to the liouse, diawn out on }Mpei, with a null- 
ritude of blanks, 01 void spaces, where any thing occurs that 
IS dubious, or necessary to be settled by the parliament itself , 
(such especially as the piecise date of times, the nature and 
quantity of penalties, 01 of any sums of money to be laised,) 
being indeed only the skeleton of the bill. In the house of 


Jbet amo^g^ numberless instances, the aiticuhderif 9 Edir, II, 
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lords, if tlie bill begins theie, it is (when of a private nature) 
refen ed to two oi the judges, to examine and report the 
state of the facts alleged, to see that all necessary parties con- 
sent, and to settle all points of technical piopnety. This is [ 183 ] 
read a fiist time, and at a convenient distance a second time ^ 
and aftei each reading the speaker opens to the house the 
substance of the bill, and puts the question, whether it shall 
proceed any farther? The introduction of the bill may be 
originally opposed, as the bill itself may at either of the read- 
ings , and, ^f th® opposition succeeds, the bill must be diop- 
ped for that session , as it must also, if opposed with success 
in any of the subsequent stages. 

Afteii tbe second leading it is committed, that i>, referred 
to a committee, wliicli is either selected by the house in mat- 
teis of :>mnll impoitance, oi else, upon a bill of consequence, 
the house resolves itself into a committee of the whole house 
A committee of the whole house is composed of every mcm- 
Viei , and, to form it, the speaker quits the chair, (another 
member being appointed chan man,) and may sit and debate as 
a piivate member In these committees the bill is debated 
clause by clause, amendments made, the blanks filled up, and 
sometimes the bill entirely new-modelled Aftei it has gone 
thiough the committee, the chairman leports it to the house 
with such amendments as the committee have made, and 
then the house re-considers the whole bill again, and the ques- 
tion IS repeatedly put upon every clause and amendment 
When the house hath agieed or disagreed to the amendments 
of the committee, and sometimes added new amendments of 
it*s own, the bill is then ord^ied to be engrossed, or written 
m a strong gross hand, on one oi more long rolls (oi presses) 
of parchment sewed togethei When this is finished, it is 
lead a third time, and amendments are sometimes then made 
to It , and if a new clause be added, it is done by tacking a 
separate piece of parchment on the bill, which is called a 
ryder^. The speaker then again opens the contents, and 
holding It up in his hands, puts the question, whether the bill 
shall pass ? If this is agreed to, the title to it is then settled ^ 
which used to be a general one for all the acts passed m the 
session, till m the first yeai of Henry VIII distinct titles wcie 

” Noy, 84 
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introduced tor each chaptei. After this, one of the membeis 
[ 184j ] IS directed to cany it to the lords, and desire their con- 
currence , who, attended by several more, carries it to the 
bar of tlie house ot peeis, and there deliveis it to then speakei, 
who comes down fiom his w^oolsack to receive it 

It tlieie passes thiough the same foims as in the othei 
house, (except engiossing, whicli is alieady done,) and, il 
rejected, no more notice is taken, but it passes suh silcntw, 
to pi event unbecoming altei cations But if it is agieed to, 
the lords send a message by two masteis in chanceiy (oi upon 
matters of high dignity or importance, by two of tlie judges) 
that they have agreed to the same and the bill remains witli 
the lords, if they have made no amendment to it But if any 
amendments aie made, such amendments aie sent down with 
the bill, to receive the concurrence of tlie commons If the 
commons disagree to the amendments, a confeience usually 
follows between members deputed from each house , who foi 
the most part settle and adjust the difference but, if both 
houses remain inflexible, the bill is dropped If the commons 
agree to the amendments, the bill is sent back to the lords by 
one of the members, with a message to acquaint them theie- 
w^itli The same forms are observed, mutatis mutandis^ wlien 
the bill begins in the house of lords But, when an act ot 
giace or pardon is passed, it is fiist Signed by his majesty, 
and then read once only in each of the houses, without any 
new engrossing or amendment And when both houses have 
done with any bill, it always is deposited in the house of peers, 
to wait the royal assent , except in the case of a bill of sup- 
ply, which aftei receiving the concurrence of the loids is sent 
back to the liouse ol commons * 

The royal assent may be given in two ways 1 In person , 
when the king comes to the house of peers, in his ciown and 
royal robes, and sending foi the commons to tlie bar, the titles 
of all the bills that have passed both houses are read , and the 
king's answei is declared by the clerk of the parliament in Noi- 
man-French a badge, it must be owned, (now the only one 
remaining,) of conquest, and which one would wish to see 

"" D'ewes’s Journ 20 7*^ Com Journ Com Journ 24 July 1660 
17 June 1747 
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Ihll into total oblivion, unless it be reserved as a solemn me- 
mento to remind us that out libeities are mortal, having once 
been destroyed by a foieign ioice. If the king consents to a [ 185 ] 
public bill, the clerk usually declaies, “ le roy le vetd^ the 
king wills it so to be,’^ if to a piivate bill, “ soil fait commc 
il cst d( Silty be it as it is desired ” If the king lefuses his 
assent, it is m the gentle language of “ le loy s'avisera, the 
‘‘ king will advise upon it ” When a bill of supply is passed, 
it IS earned up and piesented to the king by the speaker of the 
house of commons y, and the royal assent is thus expressed, 
le loy lemercie ses loyal subjects, accepte leur beiietolence, et 
“ anssi leveuty the king tlianks his loyal subjects, accepts then 
“ benevolence, and wills it so to be ” In case of an act ot 
grace, which oiiginally proceeds from the ciown, and has the 
loyal assent in the fiist stage of it, the clcik of the parliament 
thus pionounces the gratitude ot the subject, “ /ca pielafSy 
“ sctgneuis, ef commons, en cc picsent pailiament assembUes, an 
“ nom de touts vous auhes subjects, i'emeicient tres huinhlement 
“ mtre majeste, et prient a Dieu vans donnet en sante hone Tve 
‘‘ et longue , the prelates, lords, and commons, in this present 
“ parliament assembled, in the name of all youi other sub- 
“ jects, most humbly thank youi majesty, and pray to God 
“ to giant ^ou m healtli and wealth long to live * 2 By the 

statute 33 Hen VIII c 21 the king may give Ins assent by 
letters patent under his great seal, signed with his hand, and 
notified in his absence to both houses assembled togetliei in 
the high house And, when the bill has received the royal 
assent m either ot these ways, it is then, and not before, a 
statute 01 act of parliament* 

This statute oi act is placeil among the recoids of the 
kingdom, theie needing no foiinal promulgation to give it 
the force of a layv, as was necessaiy by the civil law with 
regaul to theemperor^s edicts, because every man m England 
is, m judgment of law, paity to the making of an act of par- 
liament, bemg present thereat by his representatives How- 
ever, a copy thereof is usually punted at the king^ press foi 
the information of the whole land. And formerly, bcfoie 
the invention of printing, it was used to be published by the 


^ Mnt Pari 9 Htn JV in Pryn 4 Inst 28 29 ® D’eMesN Jonrn 35 
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sheriff of eveiy county , the king's writ being sent to him at 
the end of every session, togethei with a transcnpt of all the 
[ 186 ] acts made at that session, commanding him, “ ui statuta tUa, 
etomncs at hculos tn cisdem contentos^ in stngtdis loots ubi expe^ 
“ due vtderity pubhce jiroclamarty et Jit mter tenet t et ohsetvan 
“ facial ** And tlie usage was to proclaim them at his county 
comt, and there to keep them, that whoevei would, might 
lead or take copies thereof, which custom continued till the 
1 eign of Henry the seventh * 


An act of parliament, thus made, is the exercise of the 
highest aiithoiity that this kingdom acknowledges uponeaitli 
It hath power to bind eveiy subject in the land, and the do- 
minions thereunto belonging , nay, even the king himself 
if paiticularly named therein And it cannot be alteied, 
amended, dispensed with, suspended, or repealed, but in the 
same foinis and by the same authority ofpailiament for it is 
a maxim in law, that it lequiies the same strength to dissolve 
as to create an obligation It is tiue it was foimerly held 
that the king miglit in many cases dispense with penal sta- 
tutes’* but now by statute 1 W & M. st 2 c 2 it is declaied, 
that the suspending or dispensing with laws by regal aulhoiity, 
w I tliout consent ol pailiament, is illegal 


VII Thfrl leniains only, m the seventh and Jast place, 
to add a woul oi two concerning the mannei in winch pai- 
liameilts may be adjourned, piorogued, or dissolved 

An adjouimtient is no moie than a continuance ol the ses- 
sion fiom one day to anothei, as the woid itsell signifies 
and tins is done by the authoiity of each Jiouse separately 
every day , and sometimes foi a toi tnight or a month together, 
as at Christmas oi Easter, or upon otliei particular occasions 
But the adjournment of one house is no adjournment of the 
other ^ It hath also been usual, when his majesty hath signi- 
fied his pleasure that both or either of the houses should ad- 
journ themselves to a certain day, to obey the king's pleasure 
so signified, and to adjoui n accordingly Otherwise, besides 

* Inst 41 4 Inst 2G ^ 4 Inst 28 

^ Fmtli Tv 82 2^14 Bacon. Elcm “ Com Journ j)assm e g ll Jun 
c 19 1572 5 A pill 1604 4Jnn 14Nov 
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the indecorum of a refusal, a prorogation would assuiedly 
follow which Would often be very inconvenient to both pub- [ 187 ] 
he and private business Foi prorogation puts an end to the 
session , and then such bills as aie only begun and not per- 
fected, must be resumed de nom (it at all) m a subsequent 
se&sion wheieas, after an adjournment, all things continue 
jn tJie same state as at the tune of tlie adjournment made, and 
may be proceeded on without any fiesh commencement 

A PROUOGAIION IS the contmiiaiice of the paihamcnt liom 
one session to another, as an adjournment is the continuation 
of the session horn day to da^y This is done by the loyal 
authority, expiessed eithei by the loid "chancel loi in his ma- 
jesty’s presence, or by commission from the crown, oi fre- 
((uently by pioclamation Both houses are necessarily 
proiogued .it the same time, it not being a piorog.ition of 
the house of loids, oi commons, but of the paihiment The 
session is never imdei stood to be at an end until a proroga- 
tion , though, unless some act be passed oi some judgment 
given m paihamcnt, it is in truth no session at all® And 
formerly the us.age was, for the king to give the loyal assent 
to all such bills as he approved, at the end of every session, 
and then to prorogue the parliament, though sometimes only 
lor a day or two ^ , aftei which all business then depending 
111 the houses was to be begun again Which custom obtained 
so strongly, that it once became a question^, ivlictliei giving 
the loyal assent to a single bill did not of com se put an end to 
the session And, though it was then resolved in the negative, 
yet the notion was so deeply rooted, tiiat the st.itute 1 Car I 
c 7. was passed to declare, that the king’s assent to ill at and 
some othei .acts should not put an end to the session , and, even 
so late as the leign of Ch.ules II , we find a proviso fiequendy 
l.icked to <1 bill**, that his majesty’s assent theieto should not 
determine the session of parliament But it now seems to be 
allowed, that a piorogation must be expressly made, in order 

18 Dec 1621 llJul 1625 IS Sept 
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to determine the session. And, it at the time of an actual 
lebellion, or imminent dangei of invasion, the parliament shall 
188 ] be separated by adjournment or prorogation, the king is em- 
powered' to call them together by pi od am ation, with fourteen 
days^ notice of the time appointed loi their re-assemblmg (33) 

A DissoLUiioN is the civil deatli of the paihanient, and 
tins may be effected thiee ways 1. Hy the king*s will, c:K- 
piessed eithei in person oi by lepiesentation Foi, ns the 
king has the sole light o! convening the paihament, so also it 
IS a blanch of the loyal piciogative, that lie may (whenever 
he pleases) piorogue tlie parhiment foi a time, oi put a 
final period to it% existence It nothing had a light to pro- 
logue or dissolve i paihament but itself, it inndit happen to 
become peipetiial And this 'would be exticmely dangerous, 
jf at any time it should .ittcmpt to encioach upon the execu- 
tive powei as was fatally expei lenced by the iinfoitnnatc 
king Chailes the fiist, who, having unadvisedly passed an act 
to continue the paihament then in being till such time as it 
should please to dissolve itself, at last fell a saciifice to that 
inoidmate power, which he himself had consented to give 
them It is tlieiefoie extremely necessiirj, that the crown 
should be empoweied to legnlate tlie duration of these assem- 
blies, iindci the limitations which the English constitution 
has presciibed so tliat, on tlie one hand, they may fre- 
quently and regularly come togethei foi the dispatch of 
busuiess, and redress of grievances, and may not, on the 
otlicr, even with the consent of the ciown, be continued to 
an inconvenifciit oi unconstitutional length 

2 A PanLiAAffNi may be dissolv'^ed by the demise of the 
crown This dissolution formeily happened immediately 
upon the death of the leigning sovereign for lie being con- 
sidered m law as the head of the paihament, {capiity j>'itnci- 
pmm^ €t Jims,) that failing, the whole body was held to be 

' Stit 30 Geo II c 25 

(*53) But now by the 37G 3 c 127 ,ancl 39& 40G 3 c 14 , the Jnngjnay 
It any time by proclamation declaic, that parliament shall meet at the 
ixpiratton of fourteen da^s from the date of the proclamation, to what- 
ever period It may stand piorogued, or adjourned 
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extinct. But the calling a new parliament mimed lately on 
the inauguration of the successor being found inconvenient, 
and dangers being apprehended from having no parliament m 
being in case of a disputed succession, it was enacted by the 
statutes 7&8 W. Ill c 15. and 6 Ann c 7. that the parliament 
jn being shcdl continue for six months after the death of any [ 189 ] 
king or queen, unless sooner piorogued oi dissolved by the 
successor that, it the prarliament be, at tJie time of the 
king’s death, sepaiated by adjournment or proiogation, it 
shall notwithstanding assemble immediately and that, if no 
pal lianicut IS then in being, the members of the last jiailia- 
incnt shall assemble, and be again a pailiament (34-) 

3 Easily, a pailiament may be dissolved oi cxpiie by 
length of time For it either the legislative boily weie pei- 
pctiial, oi might last foi the life of the pi nice who convened 
them, as foirnerly, and weic so to be supplied, by occasion- 
ally filling the vacancies with new repiesentatives , in these 
vases, if it were once eoiuipted, the evil would be past all 
lemedy but when difteient bodies succeed each other, if the 
people sec cause to disappiove of the piesent, they may rectify 
It’s faults in the next A legislative assembly also, which is 
sine to be sepaiatcd again, (whcieby it’s nicmbeis will them- 
selves become puvate men, and subject to the full extent of 
the laws which they have enacted for others,) will think them- 
selves bound, in inteicst as well as duty, to make only such 
laws as are good The utmost extent of time that the same 
pailiament was allowed to sit, by the statute 6 W & M c 2 
was Ihte yeais, aftei the expiration of which, icckoning 
tioni the leturn of the first summons, the parliament was to 
have no longer continuance But by the statute 1 Geo I 
bt 2 c 38 (in Older, professedly, to prevent the great and 
continued expences of fieqiient elections, and the violent 
heats and animosities consequent thereupon, and foi the peace 
and secLiiity of the goveinment tlien just recovering from the 


tJ-l) But m case of the demibc of the crown on or after the day ap- 
pointed by writs of summons pieviously issued for assembling a new par- 
liament, and before it shall actually have met, such new parliament shall 
immediately convene, and sit for six months, unless sooner prorogued or 
dissolved by the successor 07 G 3 c 127 
o 4 
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late rebellion) this term was prolonged to sevm yeais and, 
what alone is an instance of the vasX authoiity of paihament, 
the very same house, that was chosen for three years, enacted 
It’s own continuance foi seven. So that, as our constitution 
now stands, the parliament must expire, or die a natural 
death, at llie end of every seventh year , if not sooner dis- 
solved by the royal pieiogative 
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CHAPTER THE THIRD. 


OF THE KING AND HIS TITIjE- 


^HE supreme executive power ot these kingdoms is 
vested by our laws iii a single person, the king or 
tpieeii , foi It matters not to which sex the crown descends 
but the pel son entitled to it, whether male oi female, is im- 
mediately invested with all the ensigns, rights, and preroga- 
tives of sovereign power , as is declared by statute 1 Mar. 
sti 3, c 1 

In discouising ot the loyal lights and authority, I shall 
consider the king under six distinct views 1 With legard 
to his title 2 His royal family 3 His councils. 4 His 
duties 5 His preiogative 6 His revenue And first, 
with regard to his title 

The executive powei ot the English nation being vested 
in a single person, by the general consent of the people, tlie 
evidence of which general consent is long and immemorial 
usage, it became necessaiy to the freedom and peace of the 
state, that a rule should be laid down, uniform, universal, 
and permanent, in order to mark out with precision, ’w/^o 
IS that single person, to whom are committed (in subservience 
to the law of the land) the care and protection of the com- 
munity , and to whom, in return, the duty and allegiance 
of every individual are due It is of the highest importance 
to the public tranquillity, and to the consciences of private 
nien, that this rule should be clear and indisputable ; and our 
constitution has not left us m the dark upon this material 
occasion. It will therefore be the endeavour of this chapter 
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to iiatc out tlic couhtilutioiial doctiinc ol the royal succession, 
with that fieedom and legaid to truth, yet mixed with that 
revel ence and respect, which the principles of iibeity and the 
dignity of the subject lequire. 

The grand lundamental maxim upon which \\\q jiis coi onacy 
or right o! succession to the tin one of these kingdoms, de- 
pends, I take to be this “ that the ciown is, by common 
“ law and constitutional custom, hcicditaiy, and this in a 
“ mamiei peculiar to itself but that the light of inheritance 
“ may from time to time be changed oi limited by act of jiai- 
“ luiment , undei which limitations the ciown still continues 
‘‘ lieicditaiy.” And this proposition it will be the business ot 
this chapter to piove, in all it’s blanches, first, that the ciown 
IS hereditary, secondly, that it is heieditaiy in a manner 
peciiliai to itself, thirdly, that this inhciitancc is subject to 
limitation by pailiament, lastly, tliat when it is so limited, U 
IS hereditaiy m the new pi op ne tor 

1 First, it is m gcneial /let cdztatj/, oi descendible to the 
next lieu, on the death oi demise of the last proprietor All 
regal governments must be eithei heiedilary oi elective and, 
as I believe tin re is no instance wheiem the crown of Eng- 
land has evei been asserted to be elective, except by the regi- 
cides at the infamous and unpaialleled trial of king Chailcs J , 
it must of consequence be liei editary Yet white I assert an 
heieditaiy, I by no means intend njtitc clivtno title to the 
throne Such a title may be allowed to have subsisted iindei 
the theocratic establishments of the children of Isiael in 
Palestine, but it never yet subsisted iii any other country , 
save only so far as kingdoms, like other human fabricks, are 
subject to the general and ordinal y dispensations of Provi- 
dence Nor indeed have a jure dtvtno anti an ket editat y 
light any necessary connection with each othei , as some have 
very weakly imagined The titles of David and Jehu were 
equally jwc divtno^ as those of either Solomon oi Ahab , and 
yet David slew the sons of his predecessor, and Jehu hjs pie- 
decessor himself And when our kings have the same warrant 
as they had, whether it be to sit upon the throne of their 
fathers, or to destroy the house of the preceding sovereign, 
they will then, and not befoie, possess the crown of England 
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by a 1 ight like theirs, immediately derived from heaven The 
hereditaiy right which the laws of England acknowledge, 
owes It’s origin to the founders of our constitution* and to 
them only. It has no relation to, nor depends upon, the 
civil laws of the Jews, the Greeks, the Romans, or any other 
nation upon earth the municipal laws of one society having 
no connection with, or influence upon, the fundamental polity 
of anothei The tounders of oiii English monarchy might 
perhaps, if they had thought propci, have made it an elective 
monarchy but they rather chose, and upon good leason, to 
establish originally a succession by inheritance This has 
been-acquiesced in by general consent , and upeiied by degrees 
into common law the very same title that eiery private man' 
has to his own estate Lands are not naturally descendible 
any nioie than tin ones but the law has thought propei, foi 
the benefit and peace of the public, to establish hereditaiy 
succession in the one as well as the othei 

li must be owned, an elective monaichy seems to be the 
most obvious, and best suited of any to the laCional prin- 
ciples of government, and the freedom of human natuie and 
accordingly we find from history, that, m the infancy and 
first ludiments of almost every sUte, the leadei, chief ma- 
gistrate, oi pi nice, hath usually been elective And, if the 
individuals, who compose tfiat state, coiihl always continue true 
to first principles, uninfluenced by passion or prejudice, un- 
assailed by coiruption, and unawed by \iolence, elective suc- 
cession were *is much to be desiied in a kingdom, as in other 
inferioi communities The best, the wisest, and the bravest 
man would then be suie of receiving that crown, which his 
endowments have meuted, and the sense of an unbiassed 
majority would be dutifully acquiesced m by the few who were 
of different opinions But history and observation will inform £193] 
us, that elections of every kind (in the present state of human 
natuie) are too fiequently brought about by influence, partia- 
lity, and artifice and, even where the case is otherwise, these 
practices will be often suspected, and as constantly charged 
upon the successful, by a splenetic disappointed minority. ’) 

This IS an evil to which all societies are liable , as well those of 
«i piivate and domestic kind, as the great community of the 
public, which legulates and includes the rest. But in the 
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former theie is this advantage , that such suspicions, it false, 
proceed no farthei than jealousies and murmurs, which tune 
will effectually suppress , and, if true, the injustice may be 
remedied by legal means, by an appeal to those tribunals to 
which every inembei of society has (by becoming such) 
virtually engaged to submit Whei eas in the great and inde- 
pendent society, which every nation composes, there is no 
superior to resoit to but the law of nature, no method to 
redress the infringements of that law but the actual exertion 
of private force As therefore between two nations, complain- 
ing ot mutual mjiuies, the quail el can only be decided by the 
law of arms , so in one and the same nation, when the fun- 
damental principles of their common union aie supposed to be 
invaded, and more especially when the aj'ipointment of their 
chief magistrate is alleged to be unduly made, the only tribunal 
to which the complainants can appeal, is that of the God of 
battles, the only process by which the appeal can be earned 
on, is that of a civil and intestine war. An hereditaiy suc- 
cession to the crown is theieforc now established, in this 
and most other countiies, in ordei to pi event that penodi- 
cal bloodshed and miseiy, which the history of antieiit 
impel lal Rome and the more modem experience of Poland 
and Germany, may shew us aie the consequences of elective 
kingdoms > 

2 Bui, secondly, as to the particular mode of inherit- 
ance, It m general corresponds with the feotlal path of de- 
scents, chalked out by the common law in the succession to 
landed estates , yet with one or two material exceptions 
Like estates, the crown will descend lineally to the issue of the 
[ 194. ] leignmg monarch, as it did from King John to Richard II , 
through a regular pedigree of six lineal generations As in 
common descents, the preference of males to females, and the 
right of primogeniture among the males, are sti ictly adhered 
to Thus Edward V succeeded to the crown in pieference to 
Richard his younger brothel , and Elizabeth his eldest sistei 
Like lands or tenements, the ciown, on failure of the male 
line, descends to the issue female , according to the antient 
British custom remarked by Tacitus^ solent Joemtnanm 


^ In vit jigrwolue 
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“ (luchi bellaie, et sexton in imperils non dtscernere ” (1) Thus 
Maiyl succeeded to Edwaid VI, and the line of Margaret 
queen of Scots, the daughter of Heniy VI L, succeeded on 
failure of the hne of Henry VIII his son But, among the 
females, the crown descends by i ight of primogeniture to the 
eldest daughtei only and lier issue , and not, as m common 
inheritances, to all the daughtei s at once, the evident necessity 
of a sole succession to the tin one having occasioned the royal 
law of descents to depait fiom the common law in this re- 
spect, and therefore queen Maiy, on the death ot hci brother, 
succeeded to the crown alone, and not in partnership wilh 
her sister Elizabeth Again , the docti me of representation 
prevails in the descent of the crown, as it does in other inhe- 
iitances; wheieby the lineal descendants of any person de- 
ceased stand 111 the same place as their ancestor, if living, 
would have done Thus Richard II succeeded his graiidfathei 
Edwaid III, in light of his father the black prince, to the 
exclusion of all his uncles, his giandfather’s younger chddren 
Lastly, on failuie of lineal descendants, the crown goes to the 
next collateral lelations of the late king, provided they aie 
lineally descended from the blood-ioyal, that is, from that royal 
stock, which originally acquired the crown Thus Henry I 
succeeded to William II , John to Richard I , and James I 
to Elizabeth , being all derived from the conqueror, who was 
then the only i egal stock But herein there is no objection 
(as in the case of common descents) to the succession of a 
brotliei, an uncle, or othei collateral relation, of the ^a^'blood , 
that IS, where^ the relationship piocecds not from the same 
couple ot ancestors (which constitutes a kinsman of the ^Jiole [ 195 ] 
blood) but from a single ancestoi only , as when two persons 
are derived from the same fathei, and not from the same 


( 1 ) The passage referred to is ‘ Boudicc4 generis regii foemind duce (neqne 
enm sexum tn imperils sumsdre universi bellum,’ s 16 In the 

annals, 1 xiv s 35 Boudicea is made to say, solitwn quidem Bntannis 
Jacminarum diictu bellare In this instance the making up of the citation 
from different passages witli verbal alterations is not of much importance, 
because it is used merely in the way of illustration , but as it is a practice 
very common with tlie author, and is dangerous, because it can scarcely 
ever be done without some alteration of the sense, it seems propel once 
for all to notice it 
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mother, or 'mce ve)<ia piovidetl only, tliat the one ancestoi, 
from whom both aie descended, be that from whose veins the 
blood-royal is communicated to each. Thus Mary I. inheiited 
to Edward VI , and Elizabeth inherited to Mary , all children 
of the same father, king Henry VIII , but all by different 
motheis (2) The reason of which diversity, between royal and 
coininon descents, will be better understood hereafter, when 
we examine the nature of inheritances in general 

3 The doctrine of keieditayy right does by no means im- 
ply an tnd£jeasihle right to the throne No man will, I think, 
assert this, that has considered our laws, constitution, and 
history. Without prejudice, and with any degiee of attention 
It IS unquestionably in the bieast of the supreme legislative 
authoiity of this kingdom, the king and both houses of pai- 
liament, to defeat this hereditary light, and, by particulai 
entails, limitations, and provisions, to exclude the immediate 
heir, and vest the inheritance in any one else This is strictly 
consonant to our laws and constitution , as may be gathered 
fiom the expression so frequently used in oui statute book, 
of the king’s majesty, his heirs and successois.” In which 
we may observe, that as the word “hens” necessarily im- 
plies an inheiitance or hereditary right, generally subsisting 
in the royal person , so the word “ successors,” distinctly 
taken, must imply that this inheritance may sometimes be 

(2) It IS not very easy to say whether Mary and Elizabeth took the 
crown by inheritance, or special parliamentary limitation When the 
35 Hen 8 c l passed, they had both by a preceding statute, the 
28 H 8 c 7 , been declared illegitimate, and not capable of inheriting 
the crown , that statute, without repealing the former, limited the succes- 
sion to them and the heirs of their bodies respectively under certain cir- 
cumstances, and upon certain conditions On the accession of Mary the 
clauses of the 28 H 8 c 7 , by which her illegitimacy bad been declared, 
were repealed (iM st2 cl) and in i M st 5 c i she is called the 
“ inhcretrix to the imperial crown,** but the J5 H 8 cl was not for- 
mally repealed Elizabeth did not formally repeal the clauses of the 
28 H 8 c 7 , which affected her legitimacy, but by the lEIiz c 3 she 
was recognised as being lineally and lawfully descended of the blood royal 
of the realm , at the same time, however, the limitation of the crown 
by the 35 H 8 c l was expressly confirmed The inference from the 
whole seems to be, that though neither of them chose to rely on the par- 
liamentary limitation alone, neither thought it right entirely to forego the 
secunty which it affoided 
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broken through , oi, that theie may he a siiccessoi, without 
being the heir, of the king And this is so extremely reason- 
able, that without such a power, lodged somewhere, our polity 
would be very defective For, let us barely suppose so melan- 
choly a case, as that the heir apparent should be a lunatic, 
an idiot, 01 othciwise incapable of reigning, how misei able 
would the condition of the nation be, if he were also inca- 
pable of being set aside * — It is therefore necessary that this 
powei should be lodged somewhere and yet the inheiitance 
and regal dignity would be veiy piecanous indeed, if tins 
powei weie expy essl^ owCi avowedly lodged in the hands ot the 
subject only, to be exerted whenever prejudice, capiice, or 
discontent should happen to take the lead. Consequently it [ 196 ] 
can no where be so properly lodged as in the two liouses ol 
parliament, by and with the consent of the reigning king, 
who. It IS not to be supposed, will agree to anything impio- 
perly prejudicial to the rights of his own descendants And 
therefore in the king, lords, and commons, in parliament 
assembled, om laws have expiessly lodged it. 

4 13 ui, fourthly, howevei the crown may be limited or 
trail sfei red, it still retains iFs descendible quality, and be- 
comes hereditary in the w^earer of it. And hence in oui Jaw 
the king is said nevei to die, in his political capacity , though, 
in common with other men, lie is subject to mortality in liis 
iiatuial because immediately upon the natural death of 
Henry, William, or Edward, the king suivives in his succes- 
sor For the light of the crown vests, eo instanie, upon his 
heir, either the haeres natus^ if the course of descent remains 
unimpeached, or the haeres factus^ if the inheritance be undei 
any particular settlement So that thtie can be no tnteneg-’ 
num , but, as sii Matthew Hale** observes, the right of 
sovereignty is fully invested in the successor by the very de- 
scent of the crown. And therefore, however acquired, it 
becomes in him absolutely hereditary, unless by the rules of 
the limitation it is otherwise ordered and determined. In the 
same manner as landed estates, to continue our former com- 
parison, are by the law hereditary, or descendible to the heirs 
of the owner , but still there exists a power, by which the 


1 Hist P. c 61 
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pioperty of those lands may be transfer! ed lo another person 
If this transfer he made simply and absolutely, tlie lands will 
be hereditary m the new owner, and descend to his heir at 
law ; but il the trausfei be clogged with any limitations, con- 
ditions, oi entails, the lands must descend in that channel, 
so limited and pi escribed, and no other 

In these four points consists, as I take it, the constitutional 
notion of hereditaiy right to the throne, \/hicIi will^bc still 
farther elucidated, and made clear beyond all dispute, fiom a 
f 197 ] short histoucal view of the successions to the ciovvn of Eng- 
land, the doctiines of our antient lawyers, and the seveial 
acts of parliament that have fiom time to time been made, to 
create, to declare, to confirm, to limit, oi to bar the heiedi- 
tary title to the throne And in the puisint of tins inqiiiiy 
we shall find, that fiom the days of Egbert, the fust sole 
monarch of this kingdom, even to the piesent, the foiu cai- 
dinal maxims above-mentioned have evei been lield the con- 
stitutional canons of succession It is tiue, the succession, 
through fraud, oi forc>e, oi sometimes through necessity, when 
in hostile tunes the crown descended on a minoi or the like, 
has been very frequently suspended , but has generally at 
last returned back into the old hereditary channel, though 
sometimes a very considerable period has intervened And, 
even in those instances wheie the succession has been vio- 
lated, the Clown has ever been looked upon as hereditary in 
the wearer of it Of which the usurpers themselves weie so 
sensible, that they foi the most part endeavoured to vamp up 
some feeble shew of a title by descent, in order to amuse tlie 
people while they gained the possession of the kingdom 
And, when possession was once gained they considered it as 
the purchase or acquisition of a new estate of mlieiitance, and 
transmitted or endeavoured to tiansmit it to then own pos- 
terity, by a kind of heieditaiy right of usurpation 

King Egbert, about the year 800, found himself m pos- 
session of the throne of the West Saxons, by a long and un- 
disturbed descent from hib ancestors of above three hundred 
years How his ancestors acquired then title, whethei by 
force, by fraud, by contract, or by election, it matteis not 
much to enquire , and is indeed a point of such high anti- 
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quity, as must lendei all inquiries at best but plausible guesses 
His right must be supposed indisputably good, because ne 
know no better The other kingdoms of the heptarchy he 
acquired, some by consent, but most by a voluntaiy submis- 
Sion And it is an established maxim in civil polity, and the 
law of nations, that when one countiy is united to another in 
such a manner, as that one keeps iFs government and estates, 
and the other loses tliem , the lattei entirely assimilates with, 
oi IS melted down in the former, and must adopt it’s laws and Q 198 ] 
customs'^ And in pursuance of this maxim ihcie liath evei 
been, since the union of the heptaichy ni king Egbtit, a ge- 
neial acquiescence uiidci the hereditary inonauh\ ol the West 
Saxons, thiough all the muted kingdoms ^8) 

From Egbert to the death of Edmund lion side, a peiiod 
ol above two hundred yeais, the crown descended legularly, 
thiough a succession of fifteen princes, without any deviation 
Ol inteiruption save only that the sons of king F^thelwolt 
succeeded to each other in the kingdom, without legaid to 
the child len of the eldei blanches, according to the lule of 
succession picsciibed by their father, and confiiined by the 
wittena-gcniote, in the lieat ol the Danish invasions and 
also that king Edied, the uncle of Edwy, mounted the thione 
foi about nine years, in the light ol Ins nephew a niinoi, the 
times being veiy troublesome and dangeious But this was 
with a view to preseive, and not to destiov, the succession , 
and accordingly Edwy succeeded him. (4) 

KiNCr Edmund Iionside was obliged, by the hostile iiiup- 
tion of the Danes, at fiist to divide his kingdom with Canute 
king of Denmaik, and Canute, aftei his death, seized the 
whole of It, Edmund’s sons being driven into foreign coun- 
ti les. Heie the succession was suspended by actual foice, 

" Puff L of N and N b S c 12 § 

(5) See Mr Tumci’s History of the Anglo-Saxons for an interesting ac- 
count of all that IS known relative to Egbert, and an examination of the 
tradition that he united all England under lus sway, and intitled hunsell 
king of England Rook in ch 11 

(4) There were some other exceptioics AthcEtan and Eclmiiiid Iionside 
were both illegitimate sons, and both took the crown while thev had legi- 
timate brothels Ining 

\ OL I P 
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and a new himily jnti educed upon the tin one lu whom how- 
ever this new-acquired throne continued hei editary for three 
reigns , when, upon the death of Haidiknute, the antient Saxon 
hne was lestored in the peison of Edwaid the Confessor 

Hi- v\as not indeed the tiue hcii to the crown, being the 
youiigei brothel ol king Edmund Iionside, who had a hon 
Edwaid, biummed (fiom his exile) liie outlaw, still living (5) 
But this son WHS tlien m Ilnngaiy, and, tlie English having 
just slmkeii off the Danish yoke, it was necessary tliai some- 
body on the spot should mount the tluoiie , and the Confessoi 
f 199 ] the next of tiie loyal line then m England On his 

decease without issue, Harold II usmped the thione, and 
almost ,it the same instant tame on the Noiman invasion 
the right to the ciowii being all the time m Edgai, siriiamed 
Atheling (which signifies m the Saxon language tlluiluou\^ o\ 
ot loyal blood), who was tlie son of Edward the outlaw, and 
grandson of Edmund Iionside, oi, as Matthew Pans^ well 
expresses the sense of our okl constitution, JEdmwidus autem 
“ lalu^atewn^ lex natiaalti> de yttrpe ginuit I']d*ipa7^ 

“ diun et Edwmdus gennd £idg,ai ton ^ cut de jure debehaUn 
“ 7tgnumA7}glo)um^' 

WiLLMM the Noiuian claimed the ciown by vntue of i 
pieteiided giant from king Edward the Confessoi , a giant 
wdnch, if real, was in itself utteily invalid, because it was 
made, as Harold well observed m his reply to William’s de- 
maiKD, abhqne genn alt senahi'i, et popnli conventu ct edicto'' 
which also veiy plainly implies, that it then was geneialh, 
understood that the king, with con^.ent of the geneial council, 
might disjiose ol the ciowii and change the line of succes- 
sion ^6) William’s title howevei was altogethei as good as 

^ A li lOf}(> ' William ot Matmsb 

(5) Eilwaid tliL Confcsboi being the legitimate son of Ethelred the Un- 
read), and having been superseded bj his illegitimate brother Edmund, was 
the true heu to the crown, at least lu preference to Edmund, or any child 
of his 

(6) Perhaps. )t al>,o as plainly implies, what the coronation service, and 
otiier documents, together with the reason of the thing, raise ? strong pre- 
sumption ot, that at this true the crown was partly elective, elective with a 
refetriclioii to one family, and a preference of primogeniture and legitunaoy 
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HaioldS, he being a meie private subject, and an utter 
stranger to the royal blood Edgar Athehng’s undoubtetl 
right was overwhelmed by the violence ot the times , though 
frequently asserted by the English luibihty after the conquest, 
till such time as he died without issue but all their attempts 
proved unsuccesstul, and only seived the more firmly to es- 
tablish the crown in the family which had newly acquired it 

This conquest then by William ot Noirnandy was, like that 
of Canute before, a forcible transfer of the crown of England 
into a new family, but, the ciown being so transferred, all 
the inherent properties of the crown weie with it tiansferred 
also Foi, the victory obtained at flastiiigs not being a 
victory over the nation collectively, but only over the peisoii 
of Harold, tiie only light that the conqueror could pretend 
to acipihe thereby, was the light to possess the crown of 
England, not to altei the iiatuie ot the go\ eminent And 
theiefoie as the English laws still remained in force, he must [ 200 ] 
necessarily take the crown subject to those laws, and with 
all It’s inherent properties , the first and principal ot which 
was It’s descendibility Heie then we must drop our race of 
Saxon kings, at least toi a while, and derive om descents 
from William the conqueroi as fiom a new stock, who ac- 
quired by light of war (such as it is, yet still the de^ntet jcsott 
of kings) u strong and undisputed title to the inheritable crown 
of England 

AC90RDINOLY It descended liom him to his sons William 11 
and Hemyl Robert, it must be owned, his eldest son, was 
kept out ot possession by the aits and violence of his brethien, 
who perhaps might proceed upon a notion, which pi evaded 
for some time in the law of descents, (though never adopted 
as the rule of public succession «,) that when the eldest son was 
already provided for, as Robei t was constituted duke of Nor- 
mandy by his father’s will,) in such a case the next bi other 
was entitled to enjoy the rest of their father’s inheritance. 

But, as he died without issue, Henry at last had a good title 
to the tbrorte> whatever he might have at first. 

^ H«le, HiM C L c. 5 Seld. review » See Lord Lyttleton’t Life of Hen 11. 
of tithes, C.8. Vol I p 467. ' 
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Stephen of Blots, \^ho succeeded him, was indeed the 
giandson of the conqiieioi, by Adelicia his daughtei, and 
claimed the throne by a feeble kind of hereditary right not 
as being the nearest of the male line, but as the nearest male 
of the blood royal, excepting his elder brother Theobald , 
who was eail of BIois, and therefore seems to have waived, 
as he certainly nevei insisted on, so troublesome and preca- 
iious a claim The real right was in the empress Matilda oi 
Maud, the daughter of Heniyl , the rule of succession being 
(wheie women are admitted at all) that the daughtei of a son 
shall be preferred to the son of a daughter (7) So that 
Stephen was little bettei than a mere iisurpei , and therefore 
he lather chose to rely on a title by election while the em- 
201 ] press Maud did not fad to assert her hereditaiy right by the 
sword , which dispute was attended with various success, and 
ended at last in the compiomise made at Wallingford, that 
Stephen should keep the crown, but that Heniy the son of 
Maud should succeed him , as he aftei wards accordingly did 


Henry, the second of that name, was (next after his mo- 
ther Matilda) the undoubted heii of William the conqueioi , 
but lie had also anotliei connexion in blood, winch endeared 
him still forther to the English lie was lineally descended 
fi om Edmund Ironside, the last of the Saxon race of here- 
ditaiy kings For Edward the outlaw, the son of Edmund 
Ironside, had (besides Edgai Atheling, who died w ithout issue) 
a daughter Mai ga ret, who was mained to Malcolm king of 
Scotland , and in her the Saxon hereditary right resided 
By Malcolm she had seveial children, and among the lest 
Matilda the wife of Henry I, who by him had the empress 
Maud, the mothei of Heniy II Upon which account the 

IUga Sie;>Aan 7 iS Dei graii/i aisensu HagustalcI SI 4 Ilcarnc ftU Guif 
** den et popuit in regem Anglorum dec- Neubr 711) 

** Oij, [Cnrt A D 1136 Kic de 

(7) It appeiUb that Stephen pretended to dispute Matilda's legitimacy 
on account oi a supposed nuljity in her mother’s marriage Her mother 
had worn the veil m the nunneries of Wilton and Rurasey, and this occa 
s oned a question before hei espousals whether she could lawfully contract 
marriage » but a council held by the archbishop at Lambeth, upon proof 
that she had taken no vous, pronounced her at hbert> to dispose of herself 
d', she pleased Sec l.ord Lvtt H a B i 
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Shxoii line is in our histones frequently bind to have been 
lestored in his person though in reality that right subsisted 
HI the sons of Malcolm by queen Margaret , king Henry’s best 
title being as hen to the conqueioi (8) 

From Henry II the crown descended to his eldest son 
Uichaidl , who dying clnldless, the right vested in his nephew 
Aithur, tile son of Geoffrey his next brothei but John, the 
youngest son of king Henry, seized the thioue, claiming, as 
appears fiom his charteis, the crown by hercditaiy right' 
that IS to say, he was next of km to the deceased king, being 
his suiviviiig brother whereas Arthur was lemoved one 
degree farther, being his brother’s son, though by right of 
lepicsentatioH he stood m the place ot his fathei Geoflrey 
And however flimsy this title, and those of William Rufus 
and Stephen of Rlois, may apjieai at this distance to us, aftei 
tlie law of descent hath now been settled toi so many centu- 
iiLs, they w'Gic sufficient to puz/le the uiulerstaiidiiigs of oiii 
biavc, but imletteied ancestois Nor indeed can we wonder [ <^12 ] 
at the number of paiti/ans, who espoused the pietensions of 
king John m paiticular; since even in the leign of his fathei 
king Henry 1 1 , it was a point undetei mined J , whether, even 
in common inheritances, the child of an elder brother slioiild 
succeed to the land in right of lepieseritation, or the youngei 
suivmng brother m right of proximity of blood Nor Is it 
to this day decided in the collateral succession to the fiefs of 
the empire, whethei the order ot the stocks, or the pioximity 
of deg/ oe, shall take place However, on the death of Ar- 
thur and his sistei Eleanor without issue, a cleai and indis- 
putable title vested in Henry III the son of John and from 
him to Richard the second, a succession of six generations, 
the Clown descended in the true hereditary line Uiidci one 
of which race of piinces* we find it declaicd in pailianient, 

tliat the law of the crown of England is, and always hath 

' — Kegm Angliae , quod nobtsjurt , Glanv n c 3 

competit hacredtlano ** Spelm Hist Mod Un Hist xxx 512 
Ji Joh 'apud Wilkins, 354 ‘ Stat 25 Edw III st, 2 


(8) llenrj the icconj crowned his eldest son Henry (who died bcfoic 
him) in his life-time, another strong circumstance to show in how unsettled 
and piecarious a state was the rigfit of hereiUtary siicccssiun in his age 
bee Loid Lytt Book iii 
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been, that the children of the king ot England, whether 
“ bom m England or elsewhere, ought to beat the inhent- 
“ aiice after the death of their ancestois. Which law our 
sovereign lord the king, the prelates, earls, and barons, and 
“ other gie.it men, together with all the commons in parlia- 
ment dissembled, do approve and affirm tor ever ” 

Upon Richard the second^s lesigiiation of tlie crown, he 
having no children, the right resulted to the issue of his giand- 
fathei Edwaid III That king had many children, besides 
his eldest, Edi^ard the black prince of Wales, the fatlier ot 
Richard II but to avoid confusion I shall only mention three ; 
William his second son, who died without issue , Lionel, duke 
of Clarence, his third son , and John of Gant, duke of Lan- 
caster, his fourth By the rules of succession therefore the 
posterity of Lionel duke of Clarence weie entitled to the 
throne upon the resignation of king Richaid , and liad ac- 
cordingly been declared by the king, many years befoic, the 
picsumptive hens of the ciown which declaration was also 
confirmed in parliament"^ But Henry duke ot Lancaster, 
the son ot John of Gant, having then a large aimy in the 
[ 203 ] kmgdoin, the pretence of raismg which was to recover his 
patrimony from the king, ami to rediess the grievances ot the 
subject, it was impossible for any other title to be asserted 
with any safet}< , and he became king under the title ot 
Henry IV. But as sir Matthew Hale remarks ", though the 
people unjustly assisted Henry IV m his usurpation of the 
crown, yet he was not admitted thereto, until he had declared 
that he claimed, not as a conqueror, (which he very mucfi 
nichned to do *^5) but as a successoi, descended by right line 
of tlie blood royal, as appears from the rolls of pailiament 
in those times And in oidei to this he set up a shew ot two 
titles the one upon the pretence of being the first of the 
blood royal in the entire male line, whereas the duke ot Clar- 
ence left only one daughter, Philippa , from which female 
branch, by a maniage with Edmond Mortimer earl of March, 
the house of York descended , the other, by reviving an ex- 

Sandford’s general hist 246 (9; ^ Seld tit Hon 1 3 

Hist C L c 5 
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ploded nimout, first propagated by John ot Gant, that Ed- 
mond earl of Lancaster (lo whom Henry’s mother \vas heiress) 
was m reality the elder brother of king Edward!., though 
his parehts, on account of his personal deformity, had im- 
posed him on the woild for the younger, and therefoie 
Henry would be entitled to the crown, either as successor to 
Richaid ir , in case the entne male line was allowed a pie- 
ference to the female, or, c\en pnoi to that unfoitunaU prince, 
it the Clown could descend thiongh a female, wliilc an entne 
male line was cS-istiiig 

Howrvi R, as in Edw.ud the thud’s lime we find the pit- 
1 lament approving and afliiimng the law of tht ciown, as be- 
foie stated, so m the leign of IlcniylV. they actually exerted 
then right ot iiew-setthng the succession Lo the crown And 
this was done by the statute 7 Hen IV c 2 whcieby it is 
eiKicted, that the inheritance ot the ciown and realms of 
" England and France, and all otliei tlie king’s dominions, 

“ shall be i>et and iemain m the person of oui sovereign loid 
“ the king, and in the hens ot Ins body issuing,” and prince 
Heiiiy IS declaied hen appaient to the ciown, to hold to Inin 
and the heirs ot his body issuing, with lemaindci to lord [ 204 j 
Thomas, loid John, and loid Humphiy, the king’s sons, and 
the hens of their bodies respectively wJneh is indeed nothing 
more than the law would have done before, piovided Henry 
the fouith had been a iighttul king It hovvevei serves to 
shew that it was then geneially undei stood, that the king and 
parliament had a light to new-model and regulate the succes- 
sion to the ciown and we may also obseive, with what cau- 
tion and delicacy the pailiament then avoided declaring any 
sentiment of Henry’s oiigmal title Howevei, sn Edward 
Coke moie than once cxpiesslj' declaics'’, that at the time of 
passing this act the right of the crown was in the descent from 
Philippa, daughter and heir of Lionel duke of Claieiice 

Nkverthellss the ciown descended regnlaily from Hen- 
ry IV to his son and giandson Henry V, and VI , in the 
latter ol whose reigns the house ot York asseited their doimant 

> sou /nyi ci demoeryt ' 4 inbl J7 
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title , ^ixid) alter eni billing the kingdom in blood and coniubioii 
for seven yeais together, at last established it in the peison of 
Edward IV At his accession to the thione, after a breach 
ot the succession that continued foi tlnee descents, and above 
threescore ^cais, the distinction of a king de jure and a king 
de Jacto began to be first taken , in ordei to indemnity such 
as had submitted to the late establishment, and to provide foi 
the peace of the kingdom by confiiining all honours conferred 
and all acts done, by those who weie now called the iisiupeis, 
not tending to the disheiison of the rightful heir In statute 
1 Edw IV cl the three Henries aie stiled, “ late kings ot 
‘‘ England successively in dcde, and not of lyght ” And, iii all 
tJie chaiteis winch I have met witli of king Edwaid, wheie- 
evei he has occasion to speak of any of the hue of Ivancastei, 
he calls them ‘‘ nupei de facto^ et non dejure^ reges Anghac ” 

Edward IV left two sons and a daughtei , the eldest ot 
which sons, king Kdwaid V, enjoyed the legal dignity loi a 
very short time, and was then deposed by llichard his unna- 
tural uncle, who immediately usuiped the royal dignity , 
having previously insinuated to the populace a suspicion of 
Imstardy m the childien ot Eclwaul IV, to make a shew ot 
[ 2i)b ] f>ome hcied Italy title aftei which he is generally believed to 
have murdeied his two nephews, upon whose death the light 
ot the crown devolved to then sistei Elizabeth 

The tyrannical reign ot king Richard III gave occasion to 
Heniy eail ot Richmond to assert his title to the crown A 
title the moot remote and unaccountable that was ever set up, 
and which nothing could have given success to, but the uni- 
vcisal detestation of the then usurper Ilichaid For, besides 
that he claimed undei a descent from John ot Gant, whose 
title was now exploded, the claim (such as it was) was thiough 
John earl ot Somerset, a bastard son, begotten by John ot 
Gant upon Catheune Swmford It is true, that by an act 
of parliament, 20 Ric II , this son was, with otheis, legiti- 
mated and made inheritable to all lands, offices, and dignities, 
as if he had been boin in wedlock but still with an expiess 
rtservatioii ot the ciowii, “ c icepta dignita^e regalt ' 
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Noi WITHSTANDING all this, immediately after the battle ol 
Bosworth- field, he assumed the regal dignity, the right ot 
the crown then being, as sir Edward Coke expressly declares % 

111 Elizabeth, eldest daughter of Edward IV. and his pos- 
session was established by parliament, holden the first year 
ol his reign In the act for which purpose, the pailiament 
seems to have copied the caution of their predecessois in the 
leigii of Henry IV and therefore (as lord Bacon, the histo- 
rian of this leign, obseives) carefully avoided any lecognition 
ol Henry VII right, which indeed was none at all , and the 
king would not have it by way ol new law or ordinance, 
whereby a right might seem to be created and confiired upon 
him , and therefore a middle way was rather chosen, by way 
(as the noble histoiian expresses it) of eUabhi^hment^ and that 
Liiidei covert and iiidiflerent words, ‘‘ that the inheiitance of 
“ the crown should and abi(h m king Henry VII 

“ and the hens of his body ” theieby providing foi the fu- 
ture, and at the same time acknowledging his present posses- 
sion , but not determining either way, whether that possession 
was (Je jure or de Jacto merely However, he soon after mai- [ 2O6 ] 

lied Elizabeth of York, the undoubted heiiess ot the coii- 
queroi, and thereby gamed (as su Edward Coke declares t) 
by much his best title to the ciown (10) Wheieupon the act 
made his favour was so much disregarded, that it never was 
printed 111 0111 statute books 

Hfnuy the eighth, the issue of tins mamage, succeeded to 
the ciown by clear indisputable liei editary light, and trans- 
mitted it to his three childien in successive older. But m 
Ins leigii we at seveial times find the parliament busy in re- 
gulatingi the succession to the kingdom And, first, by sta- 
tute 25 Henry VIII c. 12, which recites the mischiefs which 
have and may ensue by disputed titles, because no perfect and 
substantial provision hath been made by law concerning tlie 
succession , and then enacts, that the crown shall be entailed 
to his majesty, and the sons or heirs male of his body , and 
in default of such sons to the lady Elizabeth (who is declared 
« Ibid 37 * 4 Inst 37 

( 10 ) Anil yet it lb difficult to bet, what title to the crown he could have 
^.uned by rndriying the iightful queen 
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to be the king's eldest issue female, in exclusion ol the Jatly 
Mary, on account of her supposed illegitimacy by the divorce 
of her mother queen Catherine) and to the lady Elizabeth's 
heirs of her body, and so on from issue female to issue female, 
and the heirs of their bodies, by course of inheritance accord- 
ing to their ages, as the a awn of England hath heen acaistomed 
and ought to ij-o, in case wheie there be heirs female ot the 
same and in default of issue iemale, then to the king's right 
heirs for ever This single statute is an ample pi oof of all 
the four positions we at first set out with. 

But upon the king's divorce from Ann Boleyn, this statute 
was, with regard to the settlement of the crown, repealed by 
statute 28 Hen VIII c 7 wlierein the lady Eh/abeth is also, 
as well as the lady Maiy, bastardized, and the ciown settled 
on the king's children by queen Jane Seymour, and his futiyc 
wives, and, in defect of such children, then with this remark- 
able remainder, to such persons as the king by letters patent, 
or last will and testament, should limit and appoint the same 
t 207 ] A vast powei , but, iiotwithsUnding, as it was regularly vested 
in him by the supieme legislative authority, it was theicfore 
indisputably valid But this power was nevei cairied into 
execution , for by statute 35 Hen VIII c 1 the king's two 
daughter's are legitimated again, and the crown is limited to 
prince Edward by name, after that to the lady Mary, and then 
to the lady Elizabeth, and the heirs of their lespective bodies , 
which succession took effect accoidingly, being indeed no other 
than the usual course of the law, with regaid to the descent 
of the crown 

But lest there should lemain any doubt m the minds of 
the people, through this jumble ot acts for limiting the suc- 
cession, by statute 1 Mar st 2. c.l queen Mary's hereditary 
right to the throne is acknowledged and recognized in these 
words “ the crown of these realms is most lawfully, justly, 

“ and rightly descended and come to the queen’s highness 

that now IS, being the very, true, and undoubted heir and 
“ inheritrix thereof” And again, upon the queen's marriage 
with Philip of Spam, in the statute which settles the prelimi- 
naries of that match *, the hereditary right to the crown is 

‘ 1 Mar St 0 c 2 
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thus asserted and declared “ as touching the right of the 
queen’s inheritance m the realm and dconuiions of England, 

“ the children, whether male or female, shall succeed in them, 

“ accoidtng to the known laws, statutes, and customs of the 
“ same ” Which determination ot the parliament, that the 
succession shall continue in the usual course, seems tacitly to 
imply a power of new-modelling and altering it, in case the 
legislature bad thought piopcr. 

On queen Elizabeth’s accession, hei light is recognized in 
still stionger teims than her sister’s, the ])arliament acknow- 
ledging ", “ that the queen’s highness is, and in very deed and 
ot most mere light ought to be, by the laws ot God, and 
“ the laws and statutes of this lealm, oui most rightful and 
lawful soveieign liege lady and queen , and that her high- 
“ ness IS lightly, lineally, and lawfully descended and come 
‘‘ ot the blood loyal of this lealm of England , in and to 
whose princely peison, and to the heirs of her body law- 
fully to be begotten, attei her, the iinperud ciown. and dig- 
nity of this realm doth belong ” And in the same reign, 
by statute 13 Eliz c 1 we find the light of paihament to 
direct the succession of the crown asserted in the most explicit 
words “ If any person shall hold, affirm, or maintain, that 
“ the common laws of this realm, not altered by parliament, 
‘‘ ought not to direct the right of the crown of England , or 
“ that the queen’s majesty, with and by the authority of par- 
“ liament, is not able to make laws and statutes of sufficient 
“ force and validity, to limit and bind the crown of this realm, 
“ and the descent, hmitation, inheritance, and government 
“ diereof, — such peison, so holding, affirming, or main- 
“ taming, shall, during the life ot the queen, be guilty of high 
“ treason , and after hei decease shall be guilty of a niisdfe- 
“ meanor, and foi feit his goods and chattels ” 

On the death of queen Elizabeth, without issue, the Ime of 
HeiU'yVIIL became extinct It therefore became necessary 
08 recur to the other issue of Henry VII. by Elizabeth of 
York his queen , whose eldest daughter Margaret having 
married James IV. king of Scotland, kmg James the sixth of 
Scotland, and of England the first, was the lineal descendant 
Stat 1 Ehz c *5 
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from that alliance So tliat in his person, as clearly as in 
HeniyVIII, ceiiteied all the claims of dilfeieiit competitors, 
from the conquest downwards, he being indisputably the lineal 
heu of the tonqueroi. And, what is still more remarkable, 
111 his person also centered the right of the Saxon monarch s 
which had been suspended from the conquest till his acces- 
sion For, as was formerly observed, Margaiet, the sistei of 
Edgar Atheling, the daughter of Edward the out-law, and 
giand-daughter of king Ethuund Iionside, was the person in 
whom the hereditary right of the Saxon kings, supposing it 
not abolished by the conquest, resided She married Mal- 
colm king of Scotland , and Henry II , by a descent from 
Matilda their daughter, is genet ally called the lestoier of the 
b 209 ] Saxon line But it must be remembeied, that Malcolm by 
his Saxon queen had sons as w^ell as daughteis and that the 
royal family of Scotland from that time downwards were the 
offspring of Malcolm and Margaret. Of this loyal family king 
James the fiist was the direct lineal heu, and theiefore muted 
in his pel son evei^ possible claim by heiediUry right to the 
English as well as -Scottish thione, being the heir both of 
Egbeit and Wiilnm the conqueror 

And it IS no wondei that a pinice of iiioie learning than 
wisdom, who could deduce an hei editary title foi more than 
eight hundred years, should easily be taught by the flatterers 
of the times, to believe there was something divine m this 
light, and that the finger of Providence was \isible in iVh 
preservation Wheieas, though a wise institution, it was 
cleaily a human institution, and the right inherent m him 
no natural, but a positive i ight And in this and no othei 
light was it taken by the English paihament , who by statute 
iJac I c I did “ iecogni7e and acknowledge, that immedi- 
“ ately upon the dissolution and decease of Elizabeth late 
“ queen of England, the imperial ciown theieof did by inhe- 
“ rent birthright, and lawful and undoubted sftccession, de- 
' ‘‘ scend and come to his most excellent majesty, as bemg 
lineally, justly, and lawfully, next and sole heir of the blood 
royal of this realm.” Not a word here of any right imme- 
diately derived bom heaven which, if it existed any where, 
mu6t be sought for among the abon§t?ies of the island, the 
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ancient Biitons, among whose princes indeed some have 
gone to searcli it foi him 

But wild and absind as the doctrine of divine right most 
undoubtedly is, it is still more astonishing, that when so many 
human hereditary lights had canteied in this king, his son 
and hen king Charles the first should be told by those infa- [ 210 3 
mous judges who pionounced his unparalleled sentence, that 
he was an elective pi mce , elected by his people, and theie- 
foie accountable to them, in his own piopei peison, for his 
conduct The contusion, instability, and madness, which 
followed the fatal catasliophe of that pious and unfortunate 
pi nice, will be a standing aigiiment in favour of heieditary 
monaichy to all future ages, as they pioved at last to tlie 
then deluded people who, in ordei to recovci that peace and 
happiness which foi twenty ycais togethei the^ had lost, in a 
solemn parliamentaiy convention ot the estates lestored the 
1 ight lieu of the ci own And in the proclamation for that 
puipose, which was diawn up and attended by both houses’*, 
they declaied, ‘‘ that, according to their duty and allegiance, 

“ they did lieartily, joylully, and unanimously acknowledge 

and proclaim, that mimcdiately ,npon the decease of oin 
“ late soveieign lord king Chailes, the mipcnal ciown ol 
“ these realms did by iiiheient birthiight and lawhil and un- 
“ doubted succession descend and come to his most excel- 
“ lent majesty Chailes the second, as being lineally, justly, 

“ and lawfully, next hen oi the blood loyal of this lealm 
“ and thereunto they most humbly and faithfully did submit 
‘‘ and oblige themselves, then hen s, and posterity for even ” 

Thus 1 think it clearly appeals, from the liighest aiithoiity 
this nation is acquainted with, that the ciown of England hatli 
been ever an heieditary crown , tliongli subject to limitations 
by parliament The lemaincler of this chapter will consist 
principally of those instances, wherein the parliament has 
asserted or exercised this right of altei mg oi limiting the 

Elizabeth of York, the mother of GUdys only sister to LewelUn ap Jor- 
queen Margaret of Scotland, was heiress wcitli the great, had the true right to the 
of the liouse of Mortimer And Mr principality of Wales Hist Eng ni 
Carte observes, tl)at the house of Mor- 705 

timer in vutpe of it’s descent from * Com .Tourn 8 Mnv, letaO 
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succession ; a right whicii, we have seen, was before exer- 
cised and asserted in the leigns of Henry IV , Henry VII., 
Hem y VIII, queen Mary, and queen Elizabeth. 

The first instance, in point of time, is the famous bill ot 
exclusion, which laised such a ferment in the latter end of the 
reign of king Chai les the second It is well known that the 
purpoit of this bill was to have set aside the king’s brothei 
[ 2113 ^ and presumptive heir, the duke of York, from the succession, 
on the scoie of his being a papist, that it passed the house 
of commons, but was 1 ejected by the lords , the king having 
also dedal ed befoiehand, that he never w^ould be brought to 
consent to it And from this transaction we may collect two 
things 1 "T^hat the crown was universally acknowledged to 
be hereditary , and the inheritance indefeasible unless by 
parliament else it had been needless to piefer such a bill (11) 
2 That the parliament had a pow-ei to have defeated the 
inheritance else such a bill had been ineffectual The com- 
mons acknowledged the hereditary right then subsisting , and 
the lords did not dispute the powei, but merely the propriety 
of an exclusion However, as the bill took no effect, king 
James the second succeeded to the throne of his ancestors 
and might have enjojed it during the remainder of Ins life, 
but for his own infatuated conduct, which (with othei con- 
curring circumstances) biought on the revolution m 1688 (12) 

The true ground and principle upon which that memoia- 
ble event proceeded, was an entirely new case in politics, 
which had nevei before happened in our history , tlie abdi- 
cation of the reigning monarch, and the vacancy of the throne 
thereupon It w^as not a defeazance ot the light of succes- 
sion, and a new limitation of the crown, by the king and both 
houses of parliament , it was the act of the nation alone, upon 


( 11 ) The latter part of this conclusion does not seem just, supposing 
the king alone, and the king with the two houses to have both possessed 
the power of defeating the inhentance, the bill would have been clearly 
necessary in a case in which it was known that the king would not exert 
his power 

(12) See in Burnet’s Histoi^ of hia own Times, vol n 300 and 244 
Ed. OxoD 1823, an account of the exclusion bills, and the principal argu- 
ments used for and against the measure 
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a conviction tliat theie was no king in being, Foi* in a full 
assembly of the loids and commons, met in a convention upon 
the supposition of this vacancy, both houses ^ came to this 
lesolution , “that king James the second, having endeavoured 
“ to subvert the constitution of the kingdom, by breaking the 
“ oiigmal contract between king and people,, and, by the 
advice of jesuits and other wicked persons, having violated 
‘‘the fundamental laws, and having withdi awn himself out 
“ of this kingdom , lias abdicated the government, and that 
“ the thione is theieby vacant” Thus ended at once, by this 
sudden and unexpected vacancy of the throne, the old line of [ 212 ] 
succession, which fiom the conquest had lasted above six 
bundled yeais, and fiom the union of the heptaichy m king 
Egbert almost nine hundred The facts themselves thus 
appealed to, the king’s endeavoui to subvert the constitution 
by breaking the original contiact, his violation ol the funda- 
mental laws, and his withdi awing himself out of the king- 
dom, weie evident and notoiious , and the consequences 
drawn from these facts (namely, that they amounted to an ab- 
dication of the government, which abdication did not affect 
only the person of the king himself, but also all his heirs, and 
rendeied the throne absolutely and completely vacant) it 
belonged to oui anccstois to determine For whenever a 
queslionr arises between the society at lai ge ami any magistrate 
vested with powers oiiginally delegated by that society, it 
must be decided by the voice of the society itself there is 
not upon earth any other tribunal to resort to. And that these 
consequences weie fairly deduced fiom these facts, our ances- 
tors have solemnly detei mined, in a full pailiamentaiy con- 
vention lepresenting the whole society The reasons upon 
which they decided may be found at large in the parlia- 
mentary pioceedmgs of the times, and may be matter of 
instructive amusement ton us to contemplate, as a specula- 
tive point of histoiy But care must be taken not to carry 
this inquiry farther, than meiely for instruction or amuse- 
ment The idea, that the consciences of posterity were con- 
cerned in the rectitude of their ancestors’ decisions, gave birth 
to those dangerous political heresies, whicjh so long distracted 
the state, but at length are all happily extinguished I there- 


> Com Journ 7 Feb 1568 
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lore lathei chu'ie to considoi this gieat political measiueiipon 
the solid footing of aiuliority, than to leason in it’s favoui 
Irom It’s justice, rnodciatioii, oi expedience because that 
might imply a light of dissenting oi revolting from it, m case 
we should think it to have been unjust, oppressive, oi inex- 
pedient Wheieas, our ancestors having most indisputably 
a competent |iiusdiction to decide this great and important 
question, and having in fact decided it, it is now become oui 
i 213 ] duty at this distance of time to acquiesce in thCii determina- 
tion, being bom undei that establishment which was built 
upon this foundation, and obliged by every tie, leligious as 
well as civil, to maintain it 

But, while we icst this fundamental transaction, m point 
of authority, upon giounds the least liable to cavil, we aie 
bound both m justice and gratitude to add, that it was con- 
ducted with a tempei and moderation which naturally arose 
from it’s equity, that, howcvei it might m some lespects go 
beyond the letter of oiu antient laws, (the leason of which 
will moie fully appeal heieafter^) it was agieeable to the 
spirit of our constitution, and the rights of human nature , 
and that though m other points (owing to the peculiar circum- 
stances of things and peisons) it was not altogethei so perfect 
as might have been wished, yet from thence a new aeia com- 
menced, in which the bounds of prerogative and liberty have 
been bettei defined, the piinciples of government more tho- 
roughly examined and understood, and the rights of the sub- 
ject moie explicitly guarded by legal provisions, than in any 
other period of the English history In particiilai it is woi th^ 
observation that the convention, in this then judgment, 
avoided with great wisdom the wild exti ernes into which the 
visionaiy theones of some zealous lepublicatis would have led 
them They held that this misconduct of king James 
amounted to an endeavom to subvert the constitution , and 
not to an actual 'subversion, or total dissolution, of the govern- 
ment, accoiding to the principles of Mr Locke® which 
would have reduced the society almost to a state of nature , 
would have levelled all distinctions of honoui, lank, offices, 
and property , would have annihilated the sovereign powei , 


^ See chap 7 
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and in consequence have lepealed all positive Jaws , and would 
have left the people at hbeity to have erected a new system ot 
state upon a new foundation of polity They thcrefoie \ei> 
prudently voted it to amount to no moie than an abdication 
of the fijoveinment, and .i consequent \acancy of ihethione 
whereby tlie jrov eminent was allowed to subsist, thougli tlic [ 214- ] 
execiitne magistuite w<is gone, ami the kingly oflice to re- 
main, though king James was no longei kingi> And thus 
tlie constitution was kept entne, which iipcai cveiy sound 
principle of go^ eminent must otlieiwiso ha\e fallen to ])ieces, 
had so princqia] and constituent a pait ns the io\al authonl\ 
been abolished, oi c^cll suspended (13) 

dins single poslulatum, the vacant} ot the thione, being 
once established, the icst that was then done followed almost 
ot course koi, if the thione be at any time vacant , (which 
may liappcn by othei means besides that of abdication , as it 
all the blood loval should fail, without anv successoi appointed 
by pai luunent ,) if, I say, a vacancy bv anv means whatsoevei 
should happen, the right of disposing ot this vacancy seems 
natinally to lesult to the loids and conniions, the tiustees 
and lep resell tail ves of the nation Foi theie aie no othei 
hands in which it can so piopeilv be entrusted, and theie is 
a nec'essity ot it’s being inliusted somewheie, else tlie whole 
finme of goveinmcnt must be dissolved and peiish. The 
Ltw of forftit UR, im 

(13) In Mr AuKis’a ne v edition of boitesciic aic punted fiom i MS 
in tlie Pepysun libi ii v belonging to Magdalen hbraiv, the grounds which 
Loid Nottingham had picpaiedfor the protc^-t in the Lords dgainst a con- 
currence null the vote of the Commons that the llironc was vacant 'fhev 
embrace the sum of the argumciitb on that side, ind do not admit in mere 
reasoning of an cas} answer 'fhey are the following 1st, Because thougli 
the king cm resign his ciown by consent of parliament, yet neither the 
parhameni noi the whole people of England have authoiity to depose him 
without his own consent, the king being supreme, and therefore tlieie can 
be no supeiior to him 2d, Or if the parliament could depose him, vet 
the monarchv of England is hereditary by the fundamental constitution of 
this government, and has been often declared by pailiament to be so 
3d, No act of the king alone can abiogate the right of his heirs without 
act of parliament, and therefore the throne cannot be now vacant 4th, The 
consequence of this vote is, that the monarchy is elective , which is contrarv 
to the original constitution of the government, apd destructive of it, and 
the peace and weUaic of the nation 
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lords and commons having therefore determined this main 
fundamental article, that there was a vacancy of the throne, 
they proceeded to fill up that vacancy in such manner as they 
judged the most proper And this was done by their declar- 
ation of 12 February in the following manner “ that 

** William and Mary, prince and princess of Orange, be, 

“ and be declared king and queen, to hold the crown and 
royal dignity during their lives, and the life of the smvivor 
“ of them , and that the sole and full exercise of the regal 
“ power be only in, and executed by, the said prince of 
Orange, in the names of the said pimce and princess, 
“ during their joint lives and alter their deceases the said 
“ crown and royal dignity to be to the heirs of the body of 
“ the said princess, and for default of such issue to the 
“ princess Anne of Denmark and the heirs of her body , and 
“ for default of such issue to the hens of the body of the said 
“ prince of Orange 

[ 215 3 Perhaps, upon the principles before established, the con- 
vention might (if they pleased) have vested the regal dignity 
in a family entiiely new, and strangers to the loyal blood ; 
but they were too well acquainted with the benefits of here- 
ditary succession, and the influence which it has by custom 
over the minds of the people, to depart any farther from the 
antient line than temporary necessity and self-preservation 
required They therefore settled the ciown, first on king 
Wilhani and queen Mary, king James’s eldest daughter, for 
their joint lives then on the siuvivor of them , and then on 
the issue of queen Mary upon failuie of such issue, it was 
limited to the princess Anne, king James’s second daughter, 
and her issue , and, lastly, on failuie of that to the issue of 
king William, who was the grandson of Charles tlie first, and 
nephew as well as son-m-law of king James the second, being 
the son of Mary his eldest sister This settlement included 
all the protestant posterity of king Charles I except such other 
issue as king James might at any time have, which was totally 
omitted, through fear of a popish succession And this order 
of succession took effect accordingly 

These three princes therefore, king Wilhom, queen Mary, 
and queen Anne, did not take the crown by hereditary right 

* Com Joum IS Feb, 16SS 
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or descent^ but by way of donation or purchase^ as the lawyers 
call it , by which they mean any method of acquiring an 
estate otherwise than by descent The new settlement did 
not merely consist in excluding king James, and the person 
pretended to be prince of Wales, and then suffering the 
crown to descend in the old hereditary channel for the usual 
course of descent was m some instances broken through , 
and yet the convention still kept it in their eye, and paid a 
great, though not total, regard to it Let us see how the 
succession would have stood, if no abdication had happened, 
and king James had left no othei issue than his two daugh- 
ters queen Maiy and queen Anne It would have stood 
thus queen Mary and her issue , queen Anne and her issue , 
king William and his issue But we may remember, that 
queen Mary was only nominally queen, jointly with her bus- [ 216 ] 
bund king William, who alone had the regal power , and 
king William was personally preferred to queen Anne, though 
his issue was postponed to hers Clearly therefoie these 
princes were successively in possession of the crown by a title 
different from the usual course of descent 

It was towards the end of king William’s leign, when all 
hopes of any surviving issue from any of these princes died 
with the duke of Gloucester, that the king and parliament 
thought It necessary again to exert their powei of hmitmg 
and appointing the succession, in ordei to prevent another 
vacancy of the throne , which must have ensued upon their 
<leaths, as no farther provision was made at the revolution, 
than for the issue of queen Mary, queen Anne, and king 
William The parliament had previously by the statute of 
1 W & M St 2. c 2 enacted, that every person who should 
be reconciled to, or hold communion with, the see of Rome, 
should profess the popish religion, or should marry a papist, 
should be excluded and be for ever incapable to inherit, pos- 
sess, or enjoy the crown , and that m such case the people 
should be absolved from their allegiance, and the crown 
should descend to such persons, being protestants, as would 
have inherited the same, in case the person so reconciled, 

Jiolding communion, professing, or marrying, were naturally 
dead To act therefore consistently with themselves, and at 
the same time pay as much regard to the old hereditary line 
2 2 
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ai> then fouiiei resolutionss would admit, tliey turned then eyes 
on the princess Soplua, elertiess and dutchesi* dowager of 
Hanovei, the most accomplished princess of her age'* For, 
upon the impending extinction of the protestant posterity ot 
Charles tlie first, the old law ot legal descent duected them 
to letui to the descendants of James the fiist , and tlie prin- 
ce^s Sopina, being the youngest dauglitei ol Kh/ubeth queen 
[ 217 ] of 13oljcijna, wlio was tlic daughtei of James the first, was 
the neaiesl ol the aiitient blood io\al, who was not incapa- 
citated by piotcssiiig the popish leligum On hci, theiOoie, 
iiul ihe hciisol hci bod\, being pi otestants, tlie lemanidci 
of tin Clown, c\])cttuit on the death of hnig ilham and 
queen Anne witluut issue, w is settled b\ statute 12 3^13 
W lir i 2 And U the same time it w isciKieted, that wfio- 
socvLi siiould liLieahti conn to the possession of the eiown 
should |Ojn m tin (onnminiOn oi tiu ifiuuh of Lug) uui as bv 
law established 

'Tins IS the last iinntatiori of ll e oiown that has been lu uf 
by pailiamcnl md llu -.t seieial a tu d hunt itions, iioin tin 
tunc ot Ileiu} 1\ t<i the jiuscnt, docUail> ]no\e the powoi 
of the king and piiliamenl to new-model oi iltei the suc- 
cession And iiulecii it is iio\\ ig.iin midehighl\ pLiial to 
thspiUe it loi bj the statute 6 Ann c 7 it is cn icteil, that d 
any pei sou malic loiisl}, advisedly, and diiectl), shall maintain, 
by wilting OI piniting, tint the kings of this lealm with the 
authontc ol pailiamciit ue not able to in ike Jaws to bind the 
eiovMi and the descent theieof, lie sh ill be guilty ol high tiea- 
son , Ol if he luaiiUams the same by on!) picathmg, teach- 
ing, Ol adMsed spe ikuig, he shall incin the pen lUios ot i 
prmmii/in t 

Thi piiatess Sophia dying betoi e queen 4nnc, the inhciit- 
anee thus limited descended on hei son and hen king Geoige 
the fust , and, liavnig on the death of the queen taken effect 
in his pel son, fioin him it descended to his late majesty king 
Geoige the second , .ind from him to his grandson and lieu, 
our present gracious soieieign, king Geoige the third 

^ Saudlord mhia gciualogical history, Bohemi.i, ^ys, tlic first was leputi^d the 
pubtibhetl ^ J) 1677, spt living (page most learned, tht second the greatest 
S‘i5)ot the princesses I li/abcth, I ouisa, artist, and the last one of the most ac- 
lid d til qiKcu of Lomplislicdladies m Furop*. 
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Hlnct it is (.*asy lo collect, that the title to the crown is it 
present hercditaiy, though not (juite so absolutely heieditai} 
as formerly, and the common stock oi ancestoi, Irom whom 
the descent must be deuved, is also different Fonrierly the 
common stock was king Egbeit , then \Nhlli un the ernqueror , 
altervvaids in T lines the hist’s time the two common stocks 
united, and so continued till the v.Kuncy ol the throne m 
1688 now Ills the piintess iSopliia, ni wliom tin. inlieiit inre 
was \ested by tlie lu \ King anti pculi.iineiit loinieilvtlH f 
descent was absolute, and the n own went to the ni xl heir 
without any lestiulioii but now, upon the llc^ sc tiLnient, 
the inlieutame is conditional , being limited to such lit irs 
oni^, ol the body ol the pnnci Sojihi i, is ne piotc taut 
mtinbcisol tbethuichol Kngi uid, uul ue ni in ltd to none 
but piotestaiits 

Vni) in thi^ due nutlumi con^nts, 1 ippielund, tin Hue 
t rnstitiilionnl notion ot the iiglitoi siKCcssiori to the nnpn tal 
crown ot these kingdoms 1 he cxlunus between winch it 
stems, .lie c leh ot them c(ju dl\ dostiULtivc ot tliose cnd> toi 
winch societies weic toimcd ind iie kept on loot Wheie 
the magistiate, iijionevcMv succession, us elected b\ the peo- 
ple, and may by the expiess proxision ot the Inwi be deposed 
(it not punished) b\ his subjects, this may oiind like the pei- 
fectmn ot and look well enongli wlien di'lineitcd on 

pa}>c 1 , hut in piacticc will be t'vei piodiietivo ot InmiiU, ton- 
tcntion, and anal elu And, cm tlie othei Ii md, d-une inde- 
fensible bcieditaij light, when coupled with the doctiineot 
unlimited passu c obedience, is buiely ot all c onstitutions the 
most thoioiighly slavish and drcadtid But when such an 
hereditaiy right, as ou) laws have created and \csted in the 
loyal stock, is closely iiitei woven with those libei ties, which, 
we have seen in a foimer chaptei, aie equally tlie inhciitaiice 
of the subject , this union will form a constitution, in theory 
the most beautiful of any, in piactice the most approved, and, 

1 trust, in duiation the most peimaneiit It was the duty of 
an expounder of oiu laws to lay this constitution before the 
student in it’s tine and genuine light it is the duty of ever\ 
good Englishman to understand, to levere, to defend it 


Q 3 
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CHAPTEll THL KOUHTU. 

OI. THE KING’S ROYAL FAMILY. 


'J'HE jfilst cind most considerable branch of the king's 
ro^ai family, regaided by the laws of England, is the 
queen. 

The queen of England is either queen 'tegenU queen 
consmt^ or queen dowager The queen regent., legiiantj or 
s&veieign^ is she who holds the crown m lier own iiglit, as 
the first (and perhaps the second) queen Mary, queen Eliza- 
beth, and queen Anne , and such a one has the same powers, 
prerogatives, lights, dignities, and duties, as if she had been 
a king This was observed in the entrance of the last chap- 
ter, and is expressly declared by statute 1 Mar J st 3 c 1 
But the queen consort is the wife of the reigning king, and 
she, b}*^ virtue of her niariiage, is participant of divers pre- 
rogatives above other women “ 

£ 220 ] And, first, she is a public person exempt and distinct 
from the king , and not, like other man led women, so closely 
connected as to have lost all legal or sepai ate existence so long 
as the marriage continues For the queen is of ability to pui- 
chase lands, and to convey them, to make leases, to grant 
copyholds, and do other acts of ownership, without the con- 
currence of her lord , which no other married woman can do ^ , 
a privilege as old as the Saxon aera c She is also capable 
of taking a grant from the king, which no other wife is from 
hei husband, and in this particular she agrees with the 
Aiigtisia, or pnsstma regtna conjnx divt imperatcnis of the 

> Finch L 86 * Seld Jan Angl 1 42 

^ 4 Rep. 2 J 
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Roman laws; who, according to Justinian**, was equally 
capable of making a grant to, and receiving' one from, the 
emperor. The queen of England hath separate courts and 
officers distinct from the king^s, not only m matters of cere_- 
mony, but even of law, and her attorney and solicitor general 
are entitled to a place within the bar oi Ins majesty’s courts, 
together with the king’s counsel e She may likewise sue and 
be sued alone, without joining hei husband She may also 
have a separate property in goods as well as lands, and has a 
right to dispose of them by will In shoit, she is in all legal 
proceedings looked upon as a feme sole, and not as a feme 
covert, as a single, not as a married woman*" For which 
the reason given by sir Edward Coke is this because the 
wisdom of the common law would not have the king (whose 
continual care and study is for the public, and circa aidua 
7egm) to be troubled and disquieted on account of ins wife’s 
domestic affims, and theiefoie it vests in the queen a power 
of transacting her own concerns, without the intervention of 
the king, as if she was an unmarried woman 

THt queen hath also many exemptions, and minute p re lo- 
gatives For instance she pays no toll g , nor is she liable 
to any amercement in any court h But in general, unless 
where the law has expressly declaied her exempted, she is [ 221 } 
upon the same footing with other subjects , being to all intents 
and purposes the king’s subject, and not his equal , in hke 
mannei as, in the imperial law, Aitgmta legibus soluta 
“ non est ^ ” 

The queen hath also some pecuniary advantages winch 
form bei a distinct revenue as, in the fjist place, she is 
entitled to an antient perquisite called queen-gold, or aurum 
regincE , which is a royal revenue, belonging to every queen 
consort during her marriage with the king, and due from 
every person who hath made a voluntary offering or fine to 
the king amounting to ten marks or upwards, for and in 
consideration of any privileges, grants, licences, pardons, or 
other matter of loyal favour conferred upon him by the king 

Corf 5 16 26 ^ Co Lltfc 133 

Scld tit hon, 16 7 Finch L 185 

^ Fimli L 86 Co Litt. 13^ ' l*f ^ d 31 
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and It IS due m the pioportion ot one-tenth 4 )a it nioie, over 
nnd above the entiie offenng or fine made to the king) and 
becomes an actual debt ot record to the queen’s majesty by 
the mere lecordmgol the fine^^ (1) As, if an hundred maiks 
of silvei l^e given to the king tor liberty to take in mortmain, or 
to liave a fair, niaiket, )>ark, chase, <>i tiee- warren theie 
the queen is entitled to ten maiks in silver, oi (what was 
foimeily an equivalent denomination) to one mark in gold, 
by the name of queen gold, oi am ion 'tc^niat ^ ihit no such 
{laymeiit is due loi any aids or subsidies grintcd to the king 
ui parliament or convocation , noi loi fine'-, imposed by 
courts on uffendeis, against then will, noi tor voluntary 
presents to the king, without ^ny considei.Uion moving from 
him to the subject, nor loi aii^ sale oi coiitnct wlieieby the 
piesent levenues oi possi^ssions ol tiie tiowi. aiegitinted iway 
or diminished 


Thi OMgin il icvciuie ol oui aiUient (jiieeiis, beloie and 
soon altci the coiKpiest, seems to have consisted in certain 
lescrvations oi lents out of the demesne lands ot the ciowii, 
[ 222 ] which weie evpiesi:ly appiopiiated to her majesty, distinct 
tiom the king It is lieqiient in doniesday book, attei speci 
lying the lent due to the tiown, to add likewise the quantity 
ot gold or other tendcis resei ved to the queen " These weie 
frequently appropriated to particidai purposes to buy wool 
loi hei majesty’s use®, to pin chase oil tor hei lamps or to 
tarnish her attire lioin head to toot‘h which was frequently 


Pryii ^lut ]{i;i 2 
^ 1 2 Uep 21 4 Inst JJ8 

Ibid Pryn S >Iailox,liist csth 

212 

*' BidiJoTtlsLin. Mauef lA'-lontruid 
pti annum ixn lib , ad opm regt^ 

nat: ti unuas aurt llcrcfouhuit 

In I t ut, i\6 consnt-lud ut piaeposttus 
niamru vt7iitnte domina iuu f/egina)in 
mantr, ptaescnlartl ti xtnii oms denar 
it < sicl ijisa hieto ammo Pryn Ap 
to ylut Ueg 2, I 


Cauid couiunandi lanam regtnac 
Domesd ibid 

t Ciuitas Lundon 2^ro olco ad 'amp- 
ad nginat rot pi}) temp 

1 fen If ibid ) 

‘ r'kttowK’s Btrkistire, jvt I pro ca}t 
pa uginai [Mag lot ptp 19 — 
II ilnd ) Ciiitas Lund tor- 
dubanano regtnac xx s {Mag rot 

2 Hen If Madox ^Ibt oxch 419 ) 


(1)1 ord I yttleton < ntcis at soiiie length into tins subject of fine^ to the 
king us one considei ible source of the loyil revenue in the early penods 
oin Anglo-Noi man Instoiy, and cites from Madox a \ast mimbei ot in- 
st.inccs, some indeed ludicious, hut <ill scainlalous and tyi inniuii, in which 
Inits wcic p tid Ihinvll book J 
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very costly, as one single lobe in the fiftli yeai ot Henry II. 
stood the city of London in upwards of fourscore pounds ^ 

A practice somewhat similai to that of the eastern countries, 
wheie whole cities and provinces were specifically assigned 
to pui chase particular parts of the queen’s apparel *. And, 
for a fai ther addition to hei income, this duty of queen-gold 
IS supposed to have been originally granted, tliose matters of 
grace and favoui, out of which it arose, being hequently 
obtained from the ckiwii by the powerful intercession ot the 
(iiieeii There aie ti«ices ot it’s payments, thougli obscure 
ones, in the book of domesday and in thp gieat pipe-roll of 
Heniy the first ‘ In the reign ot Henry the second the 
nmnnei of collecting it appears to have been well understood, 
and It forms a distinct head m the antitnl dialogue of the 
exchequer '* written in the time ot that pnnee, and usually 
attributed to Gervase ol Tilbui} FiOin that time downwards 
It was regulaily claimed and LTqo^ed by all the queen con- 
sorts of England till tlio dcatli ot Henry VIII , though aftei 
the accession of the Tiuioi family the collecting of it seems 
to have been much neglected and, tlieie being no queen [ 223 
consol ts afterwards till the accession of James I , a period of 
neat sixty >cais, it’s veiy nature and cjuantity became then a 
mattei ot doubt and being reteired by the king to the chief 
justices and chief baion, their repoit ol it was so veiy unfa- 
vourable ", that his consort queen Anne (though she claimed 
it) yet never thought piopei to exact it In 1635, 1 1 Car I , 
a time fertile of expedients toi laismg money upon dormant 
piecedents in oui old lecouls, (of which ship-money was a 
fatal instance,) the king, at the petition of his queen, Henrietta 
Maria, issued out his writ for levying it, but afterwaids 
purchased it of his consort at the price ot ten thousand pounds , 
hiidiiig It, perlmjiis, too trifling and troublesome to levy And 
when afterwaids, at the restoiation, by the abolition ot the 

*■ Pro 7oba ad opus reginac giialu ' See Madox Disccpltii cpistolar 7^ 
s viiid {^^ag rol S Hux II Pryu Aur Reg Append 5 
ibid 250 ) “ lib 2 c 26 

' Soltre aiunt harbaros reges l\rsaruni " Mr Prynne, with some appearance 

He S^ioruni—^uxombus ctvUates attriiu- of reason, insinuates, that their re- 
tre, hoe mode , ha^c ctviias mubert rcdt~ searches were very superiiciaj (^Aur 
niictdum praebeaty hacc in collumy haec Reg 125 ) 
in irinciy JsfC (Cjc ih Veiicniyltb 3 " iQRjim poed 72! 

t«/) J 3 ) 
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mditary tenures, and the fines that were consequent upon 
them, the little that legally remained of this revenue was 
reduced to almost nothing at all, in vain did Mr. Prynne, by 
a treatise which does honour to his abilities as a painful and 
judicious antiquary* endeavour to excite queen Catlienne to 
levive this antiquated claim 

Another antient perquisite belonguig to the queen con- 
sort, mentioned by all our old wi iters * , and therefore only 
worthy notice, is this , that on the taking of a whale on the 
coasts, which is a loyal fish, it shall be divided between the 
king and queen , tlie head only being the king’s property, and 
the tail of It the queen’s “ De Uutgione vero tta observatWy 
“ qttod rex ilium hahehit integuim proptei mum prtvtlegium 
de balena vero mffkit secundum quosdam^ si ?tx inde habuerit 
caput^ et tegina caudam ” The reason of this whimsical 
division, as assigned by our ancient records % was to fuiiiish 
the queen’s wardrobe with whalebone, (2) 

But further though the queen is in all respects a subject, 
yet, m point of the security of her life and person, she is put 
on the same footing with the king It is equally tieason (by 
the statute 25 Edw III ) to compass or imagine the death of 
L 224 ] our lady the king’s companion, as of the king himself and 
to violate, oi defile the queen consort, amounts to the same 
high crime , as well in the person committing the fact, as in 
the queen herself, if consenting A law of Henry the eighth 
made it treason also for any woman, who was not a viigni, 
to marry the king without informing him thereof but this 
law was soon after repealed, it trespassing too strongly, as 
well on natural justice, as female modesty If however the 
queen be accused of any species of treason, she shall (whether 
consort or dowager) be tried by tlie peers of pailiament, as 
queen Ann Boleyn was in 28 Hen. VI 11. 

* Bructon, ? 3 c 3 Britton, c 17 ^ Pryn Aut Reg 127 

Het / 1 c 4')&46 * Stat 33 Hen VIII c 21 


(2) The reason is more 'whimsical than the division, for the whalebone 
lies entirely in the head Mr ChristnnS note 
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The husband of a queen legnant, as prince George of 
Denmark was to queen Anne, is her subject, and may be 
guilty of high treason against her but, in the instance of 
conjugal infidelity, he is not subjected to the same penal re- 
strictions, For which the reason seems to be, that if a queen 
consort is unfaithful to the royal bed, this may debase or bas- 
tardize the heirs to the ciown , but no such dangei can be con- 
sequent on the infidelity of the liiisband to a queen regnant 

A QUEEN dowage) is tlie widow ot the king, and as such 
enjoys most of the privileges belonging to hei as tpieen con- 
sort But It IS not high treason to conspire her death, or to 
violate her chastity, Ibi the same reason as was before 
alleged, because the succession to the crown is lottheieby 
endangered Yet still, 'pro dignitate i egah, no man can marry 
a queen dowager without special licence from the king, on 
pam of forfeiting his lands and goods This sn Edward 
Coke ‘‘tells us was enacted in parliament in 6 Hen VI, 
though the statute be not in print But she though an alien 
born, shall still be entitled to dower after the king^s demise, 
which no other alien is*^ (3) A queen dowager, when mar- 
ried again to a subject, doth not lose her regal dignity, as 
peeresses dowager do their peeiage when they marry com- 
moneis Foi Catherine, queen dowager of Henry V,, though 
she mairied a private gentleman, Owen ap Meredith ap 
Theodore, commonly called Owen Tudor, yet, by the name [ 225 ] 
ot Catherine queen of England, maintained an action against 
the bishop of Carlisle. And so, the queen dowager of Navarre 
marrying with Edmond earl ot Lancastei, brother to king 
Edward the first, maintained an action of dower (after the 
death of her second husband) by the name of queen of 
Navarre ^ 

The prince of Wales, or heir apparent to the crown, and 
also Ins royal consort, and the princess royal, or eldest daugh- 
ter of the king, are likewise peculiarly regarded by the laws 

* 2 Inst 18 See Riley’s Plat Pari 72 '2 Inst 50 

Co Litt 31 


(3) SeeVol IL p 131 n.8 
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For by statute 25 Edw III to compass oi conspue the 
death ot the tormei , oi to violate the chastity of eithei of the 
latter, are as much high tieason as to conspire the death of 
the king, or violate the chastity of the queen And this upon 
the same leason "is was before given, because the piince of 
Wales is next in succession to the ciown, and to violate his 
wife might taint the liloocl royal with bast.vidy and the eldest 
daughter of the king is also alone iiiheiitable to the ciohii, on 
failure of issue male, and theieloic inoie icspectcd by the laws 
than any of hei youngei sisters (t), insomuch th.it upon this, 
united with othei (foedal) piinciples, uhileoiii militaiy tenures 
weie m force, the king might levy an aid tor mariying his 
eldest daiighter, and liei only The heir appateni to the 
crown IS usually made pi nice of Wales and e irl ot Chester, 
by special creation and investiture , but being the king’s 
eldest son, he is by mhciitance duke of Coiiiw.ill without 
in> new creation ^ (5) 

Tiifc- icbt ot the loyal tamiiy may be tonsuleie<l m two 
dilfeient lights, according to the diffeient senses in i\hicli the 
term, ^oyal Jamily^ is used The largei sense im hides all 
those, who aie by any possibility niheiimble to tiie ciown 
Such, before the i evolution, woic .ill the desceiid.ints of 
W^illiam the conqueioi , who had bi.aiiched into an am.as'ing 
extent, by intermarriages with tlie antient nobility Since 
the revolution and .ict of settlement, it means the protestaiit 
issue of the princess Sophia, now compaiatively tew m num- 
ber, but which m piocess ot tune may possibly be as laigely 

8 Ktp I Seld tit of hon 2 . 


(4) The aiithoi’s meining wotilil h ivc Ixen more deir it the expression 
were “■ inheritable alone,” instc id ot “ il^ne inhenlablc ” all that is in- 
tended IS that the eldest sister sucteetls alone, and tliat the younger sisters 
do not take with her in coparcenaiy, but they siicceed in turns aftci her, 
if she dies without issue As to the reason commonly assigned for the 
distinction made in respect ot the eldest daughtei of the king, secVol IV 
p 81 n 5 

(5) This IS a peculiar kind of inheritance, confined indeed to the single 
instance, and created by act ot parliament The king’s eldest son and 
heir apparent is duke ot Cornwall by inheritance, but only for the life of 
his tathei , tor the death o( the king, which tasts the crown on him, take'- 
the duchy out of him, and vests it in his eldest son and heir apparent 
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thftused Tl»c nioie confined sense includes only those, wlio 
are within a certain degree of propinquity to the reigning 
prince, and to whom therefore the law pays an extraordinary 
legard and respect but, after that degree is past, they fall 
into the lank ol ordinary subjects, and are seldom considered 
any lartliei, unless called to the succession upon failuie of the 
nearei lines Foi, though colUteial consanguinity is regaided 
indefinitely, witli lespect to mheiitain e oi succession, yet it 
IS, and can only be legaided within some cei tain Iniiits in any 
othei lespcct, b) the natinal Lonstitutiou ot things and the 
dictates of positive law ^ 

Firr: youngci sons and daughteis of the king, and othei 
bianclies ol the loyal family, who aie not in the nitinediare 
line of succession, weie theiefoic little faithci icgaidedby tlie 
nilient law, thin to give them to a ceitain dogiec piccedeuco 
bcloio aJl poeis mtl public office is, as well ecclesiastu vil as 
Icinpoial '^Ihis IS ilone by the statute 31 Hen \ III c 10 
wliicli enacts, that uo pci son, except the king’s cliildieiu 
sh.iU picsume to sit oi have place at the side ol the cloth ol 
estate in the pailiainent clianibci , and that ceitaiii great 
ofhceis iJieiein named shall have picccdencc above all dukes, 
except only such <is shall happen to be the king’s son, bro- 
thel, uncle, nephew (which sn Edwaid Coke^ explains to 
signify giandson oi ?frpos)^ oi Lrothei’s or sistei’s son Theie- 
loie, aftei these degices aie past, peers oi othei s of the blood 
loijal aie entitled to no place oi piecedence except wdiat 
belongs to them by tlieii personal lank oi dignity Which 
made sii Ltlwaid Walkci complain^', that by the hasty ciea- 
tjon of pimce Rnpcit to be duke of Ciimbeiland, and of the 
carl of Lennox to be duke of that name, pievious to the ci ca- 
tion ot king Chailes’s second son, James, to be duke of York, 
it might happen that then giandsons w^ould have precedence 
of the giandsons of tlu duke of Yoik 

Indlld, undei tiie description of the king’s children his 
grandsons are held to be included, without having recourse to 
sii Edward Coke’s interpretation of 7iephew and therefoie [ 225*] 
when his late majesty king George II created his grandson 

^ See essay an C(U/aieral cansan§t(mtl*ft ‘ 4 Inst 362 
in Liw -tracts;, 4to Ovon I771 ^ Tract-^, p SOI 
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Edward, the second son of Fredei ick prince of Wales deceased, 
duke of York, and referred it to the house of loids to settle 
his place and precedence, they certified ^ that he ought lo have 
place next to the late duke of Cumbeiland, the then king's 
youngest son, and that he might have a seat on the left hand 
of the cloth of estate Rut when, on the accession of his 
present majesty, those royal personages ceased to take place 
as the children^ and ranked only as the hrothei and uncle^ of 
the king, they also left then seats on the side of the cloth of 
estate so that when the duke ot Gloucestei,^ his majesty’s 
second brother, took his seat in the house of peers', he was 
placed on the upper end of the earls' bench (on which the 
dukes usually sit) next to his royal highness the duke of York 
And in 1718, upon a question referred to all the judges by 
king Geo I., it was resolved by the opinion often against the 
other two, that the education and care ol all the king's grand- 
children while mmors, did belong ot right to his majesty as 
king of this realm, even during their father's life'' (16) But 
they all agreed, that the care and appiobation of their mar- 
riages, when grown up, belonged to the king then giand- 
father. And the judges have more recently concurred in 
opinion \ that this care and appiobation extend also to the 
presumptive heir of the crown , though to what other branches 
of the royal family the same did extend they did not find 
precisely determined The most frequent instances of the 
Clown's interposition go no farther than nephews and nieces , 
[ 226* ] but examples are not wanting of it's reaching to more distant 
collaterals" And the statute 6 Henry VI , before mentioned. 


** Lords ’Jo urn 24 Apr 1760 
Ibid 10 Jan 1765 
^ Fortesc A1 401 — 440 
‘ Lords’ Journ 28 Feb 1772 
See (besides tlie instances cited in 
Fortescue Aland) for brothers and sisters, 
under king Edward III , 4 Ryni 392 
403 411 501 508 512 549 683 — 
under HciiryV , 9Ryin. 710,711 741 
—under EdwardI V , 1 1 Rym 564, 565 
590 601 — under Henry VI II ISRym 


249 423 — under Edw VI , 7 St Tr 
3 8 Yox nephews sa\d nieces , under 
Henrv HI , 1 Ryin 852 —under Ed- 
ward I , 2 Rym 489 — under Edward 
III , 5 Rym 561 — under Richard 1 1 
7 Rym 264 — under Richard HI , 
12 Rym 232 244 — under Henry 

VIII , 15 Ilyra 26 SI 
■ To great nieces , under Edward II , 
3 Rym 575 644 To Jirst cousitis, un- 
der Edwardlll ,5Rym 177 To second 


(6) A full report of the arguments of the judges as well of the majority 
as of the two dissentientb, is given in Hargr St Tr voJ xi p 295 
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which prohibits the marriage of a queen dowagei without the 
consent of the king, assigns this reason for it , ‘‘ because the 
disparagement of the queen shall give greater comfort and 
“ example to othei ladies of estate, who are of the blood 
‘‘ royal, more lightly to disparage themselves Therefore 
by the statute 28 Hen VIII c 18 (repealed, among other 
statutes of treasons, by 1 Edw VI c 12 ) it was made high 
treason foi any man to contract marriage with the king^s 
children or reputed children, his sisters or aunts ex parte 
paternd, or the children of his brethren or sisters , being ex- 
actly the same degrees, to which precedence is allowed by the 
statute 31 Hen VIII. before mentioned And now, by sta- 
tute 12 Geo III c 11 no descendant of the body of king 
George II (other than the issue of princesses married into 
foreign families) is capable of contracting matrimony, without 
the previous consent of the king signified under the great 
seal , and any marriage contracted without such consent is 
void Piovided, that such ot the said descendants, as are 
above the age of twenty-five, may after a twelvemonth’s 
notice, given to the king’s privy council, contract and so- 
lemnize marriage without the consent of the crown , unless 
both houses of parliament shall, before the expiration of the 
said year, expressly declare their disapprobation of such in- 
tended marriage. And all persons solemnizing, assisting, or 
being present at any such prohibited marriage, shall incur 
the penalties of the statute of j)taemunire 

and </iu coust7U ^ under Edward III , Camd Ann A D 1562 To 

5 Ryra 729 — under Richard II , fourth co-uixns , under Henry VII , 12 

7 Rym 225 — under Henry VI , Rym 329 To the bU>od royal in ge 

10 Rym S22 — under Henry VII , neral , under Richard II , 7 Rym 787 

12 Rym 529 — under queen Eliza- ® Ril plac pari 672 
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CHAPTER THE FIFTH 

or THE COUNCILS belonging ao 
TIIC KIN(i, 


third point ot Mew, in which we aic to considei the 
king, IS with regal d to his councils Foi, in ordci to 
assist him in the dischaige of his duties, the maintenance ot 
his dignity, and the exeition ot Ins pierogative, the law hath 
assigned him adiveisity ot councils to advise with 

1 The hist ot these is tlie high couit ot p.iihament, 
whereot we have alieady treated at huge 

2 Secondlv, the peeis of the lealm are by then hntli 
hereditary counsellors of the ciown, anti may he called to- 
gether by the king to impart then advice ni all inatteis ot 
importance to the lealni, eithei in time ot parliament, oi, 
which hath been then principal use, when there is no pai - 
liament m being Accordingly Bracton^, speaking of the 
nobility ot his time, says they might probably he called 
“ consules^ a coJisulendo ^ 'teges enim tales stbi associant ad (on~ 
“ stdendum ” And in our law-books*^ it is laid down, that 
peers aie created for two leasons 1 Ad conmlendum^ 2 Ad 
d^endenduvi, 7eg€m on which account the law gives them 
certain great and high privileges such as freedom fioni 
arrest, S^c even when no parliament is sitting because it 
intends, that they aie always assisting the king with then 
counsel for the commonwealth, or keeping the realm in safety 
by their prowess and valour 

" Co latt.llO 7 Rep 34 9 Rep 49 12 Rep 96 

I* / 1 c 8 
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Instances of conventions of the peers, to advise the king, 
have been m former times very frequent ; though now fallen 
into disuse, by reason of the more regular meetings of par^ 
liament. Sir Edward Coke^ gives us an extract of a record, 
5 Hen IV 5 concerning an exchange of lands between the 
king and the earl of Northumberland, wherein the value of 
each was agreed to be settled by advice of parliament (if any 
should be called befoie the feast of saint Lucia), oi otherwise 
by advice of the grand council ot peers which the king pro- 
mises to assemble before the said feast, in case no parliament 
shall be called Many other instances of this kind of meeting 
are to be found undei our antient kings though the foimal 
method of convoking them had been so long left off^ that 
when king Charles I m 164?0, issued out writs under the 
great seal to call a great council of all the peers of England to 
meet and attend his majesty at Yoik, pievious to the meeting 
of the long pai liament, the earl of Clarendon® mentions it 
as a new invention, not before heard of, that is, as he ex- 
plains himself, so old, that it had not been practised in some 
hundreds of yeais But, though theic had not so long be- 
fore been an instance, noi has theie been any since, of as- 
sembling them in so solemn a manner, yet in cases of emer- 
gency, our princes have at several times thought proper to 
call foi and consult as many ot the nobility as could easily be 
got togethei as was paiticularly the case with king James 
the second, aftei the landing of the prince of Orange , and 
with the prince of Orange himself, before he called that 
convention parliament, which aftei wards called him to the 
throne 

Besides this genet al meeting, it is usually looked upon to 
be the light of each paiticular peei of the realm to demand 
an audience ot the king, an<l to lay before him, with decency 
and respect, such matters as he shall judge of importance to 
the public weak And therefore, m the reign of Edward II., 
It was made an article of impeachment in pai liament against 
the two Hugh Spencers, father and son, for which they were 
banished the kingdom, “ that they by their evil covin would 
“ not suffer the great men of the i ealm, the king’s good coun- 

Co. LiU 1 10 

VOE, I. R 


« Hiat b 9 



229 


THE RIGHTS 


Book I 


“ seUors, to speak with, or come neat the king, or to give 
him good councell, or that the king might speak with them , 
“ but only in the piesence or hearing of the said Hugh the 
father and Hugh the son, or one of them, and at their 
“ will, and according to such things as pleased them^” 

S A THIRD council belonging to the king are, accoiding 
to sir Edward Coke his judges of the courts of law, for law 
matters And this appeals fiecjiiently in our statutes, pai- 
ticulaily 14? Edw III c 5 and in othei books of law So 
that when the king’s council is mentioned geneially, it must 
be defined, particulaiized, and undei stood, secundum suhjectam 
mateitam and, if the subject be of a legal nature, then by 
the king*s council is understood his council foi matteis of law, 
namely, his judges. Theiefore when by statute 1C Ric II c 5 
It was made a high offence to import into this kingdom any 
papal bulls, oi othei piocesses fiom Rome, and it was 
enacted, that the offendeis should be attached by then bodies, 
and bi ought befoie the king and his council to answer foi 
such offence here, by the expiessioii of the king’s council^ 
weie understood the king’s judges of his courts of justice, the 
subject matter being legal this being the general way of 
interpreting the word council ** ( 1 ) 

f 4 Inst 51 h *3 In&t 125 

8 1 Inst 110 


(l) The passage referred to in the 3 Inst , is no authority tor the inter- 
pretation given to the word council, m the statute of Richard, for it is a 
comineiit on the statute ofPrccniunu 6 27 E 3 st l c 1 , where the word beems 
used in the same sense as in the first-mentioned statute, and in which Lord 
Coke states that it cannot mean the Judges The truth is, I believe, that 
the council here mentioned was a court of very extensive equitable juris- 
diction, both in civil and criminal matters, the fountain from which, in 
process of time, the Courts of Chancery and Star Chambei were derived 
Its history has never been satisfactorily traced, nor its jurisdiction and func- 
tions clearly distinguibhed from those of the council of the peers, or the 
great council in parliament Perhaps it is too late to expect that this can 
ever be now done so as to free the subject from all doubts , but I have 
reason to hope that very great light will be thrown upon it, and therein 
upon the origin of all equitable jurisdiction in this country, by a gentleman 
who 18 devoting himself to the legal antiquities of the country with an in- 
dustry and intelligence that promise to overcome great difficulties 



Ch 5. 


OF PERSONS 


229 


4*. But the principal council belonging to the king is his 
privy council, which is generally called, by way of eminence, 
the counctL And this, according to sir Edward Coke’s de- 
sciiption of it, \ IS a most noble, honourable, and reverend 
assembly, of the king and such as he wills to be of his privy 
council, in the king’s court or palace The king’s will is the 
sole constituent of a privy counsellor , and this also regulates 
their nunibei, which of antient time was twelve oi thereabouts. 
Afteiwaids it inci eased to so large a number, that it was 
found inconvenient for secrecy and dispatch , and therefore 
king Charles the second in 1679 limited it to thirty whereol 
fifteen were to be the principal officers of state, and those to 
be counsellors viitute officii ^ and the othei fifteen were com- 
posed of ten lords and five commoners of the king’s choosing ^ 
But since that time the numbei has been much augmented, 
and now continues indefinite (2) At the same time also the 
antient office of lord piesident of the council was revived in 
the peison of Anthony earl of Shaftsbury ' an officer, that by 
the statute of 31 Hen VIII c 10 has precedence next aftei 
the lord chancellor and loid treasurer 

Privy counsellors are mac(e by the king’s nomination, 
without either patent or grant , and, on taking the necessary 
oaths, they become immediately piivy counsellors dining the 
life of the king that chooses them, but subject to leinoval at 
his disci etion 

As to the qualifications membeis to sit at this boaid , any 
natuial-boiii subject of England is capable of being a menibei 
of the privy council, taking the piopei oaths foi security ot 
the government, and the test foi security of the church But, 

' 4 Inst 53 Temple’s Mem part 3 


( 2 ) In the early part of Lord Clarendon^ history, are some remarks 
on the great importance of wise appointments to the privy council, but 
that body was then much more like the modern cabinet council than the 
modern privy council, and every member might almost be considered a 
minister of the crown At present those members only attend the de- 
liberations, who are specially summoned, and the matters debated are 
comparatively of minor importance, or of a formal nature, so that no 
inconvenience results from the largeness of the number, or the greater 
facility with which the appointment is bestowed 
R 2 
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in order to prevent any persons under foreign attachments 
from insinuating themselves into this important trusty as hap- 
pened in the reign of king William m many instances, it is 
enacted by the act of settlement 1, that Ho person born out of 
the dominions of the crown of England, unless born of Eng- 
lish patents, even though naturalized by paihament, shall be 
capable of being of the pi ivy council 

The duty of a privy counselloi appears from the oath of 
office "'j which consists of seven articles 1 To advise the 
king according to the best of his cunning and discretion. 
2. To advise for the king’s honour and good of the public, 
without partiality through affection, love, meed, doubt, or 
dread 3. To keep the king’s counsel seciet 4 To avoid 
corruption 5 To help and strengthen the execution of what 
[ 231 ] shall be tliere resolved 6 To withstand all persons who 
would attempt the contrary And lastly, in general, 7 To 
observe, keep, and do all that a good and true counsellor 
ought to do to his sovereign lord 

Thk yowe) of the pi ivy council is to inquiie into all offences 
against the goveinment, and to commit the offenders to safe 
custody, in order to take their tiial m some of the courts of 
law But their jurisdiction heicin is only to inqiiue, and not 
to punish and the peisons committed by them are entitled to 
their habeas cot pm by statute 16 Car I c 10 as much as if 
committed by an ordinary justice of the peace And, by the 
same statute, the court of staichambei, and the court of re- 
quests, both of which consisted of pi ivy counselloi s, weie 
dissolved , and it was declared illegal foi them to take cog- 
nizance of any matter of property, belonging to the subjects of 
this kingdom But, in plantation or admiralty causes, which 
arise out of the jurisdiction of this kingdom, and in matters 
of lunacy or idiocy ”, being a special flowei of the prerogative , 
with regard to these, although they may eventually involve 
questions of extensive property, the privy council continues 
to have cognizance, being the court of appeal in such cases 
or rather, the appeal lies to the king’s majesty himself in 

* Stat 12&l3Will III t 2 n SP Wma 108 

4 Inst 54 
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council (3). Whenever also a question auses between two 
provinces in America or elsewhere, as concerning the extent 
of their charteis and the like, the king in his council exercises 
original jurisdiction therein, upon the principles of feodal 
sovereignty. And so likewise when any person claims an 
island or a province, in the nature of a feodal principality, 
by grant from the king oi his ancestors, the determination 
of that right belongs to his majesty in couned as was the 
case of the earl of Derby, with regard to the Isle of Man m 
the reign of queen Elizabeth, and the earl of Cardigan and 
otheis, as representatives of tlie duke of Montague, with 
relation to the island of St Vincent in But from all 

the dominions of the crown, excepting Great Butain and 
Ii eland, an appellate Jurisdiction (in the hist resort) is vested [ 232 ] 
111 the same tiibunal , which usually exeitises it*s judicial 
authority m a committee of the whole privy council, who lieai 
the allegations and proofs, ind make their report to his 
majesty in council, by whom the judgment is finally given 

Till: privileges of pnvy counsellois, as such (abstracted 
trom their honoiaiy precedence consist principally in the 
secuiity which the law has given them against attempts and 
conspiracies to destroy their lives Foi by statute 3 Hen VIL 
c 14- if any of the kingN servants, of his household, conspire 
oi imagine to take auay the life of a pnvy counsellor, it is 
felony, though nothing be done upon it The reason of 
making this statute, sn Edwaid Coke P tells us, was because 
such a conspiracy was, just beloie this pailiament, made by 
some of king Henry the seventh’s household servants, and 
great mischief was like to have ensued theieupon. This 
extends only to the king’s menial servants But the statute 
9 Ann c 16 goes farthei, and enacts, that any person that 
shall unlawfully attempt to kil], or shall unlawfully assault, 
and stiike oi wound, any privy counsellor m the execution 
of Ills office, shall be a felon without benefit of clergy This 
statute was made upon the daring attempt of the sieur Guis- 
card, who stabbed Mr. Hailey, afterwards earl of Oxford, 

® See page 405 ^ 3 Inst 38 


(3) StC Vol III p All II 
R 3 
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with a penknife, when under examination for high crimes in 
a committee of the pi ivy coimcil. 

The dissolution of the privy council depends upon the king’s 
pleasure, and he may, whenever he thinks proper, dischaige 
any particular member, or tlie whole of it, and appoint another. 
By the common law also it was dissolved ijpso Jucto by the 
king’s demise , as deriving all it’s authority from him. But 
now, to prevent the inconveniences of having no council in 
being at the accession of a new prince, it is enacted by statute 
6 Ann c 7 that the privy council shall continue for six 
months after the demise of the crown, unless sooner detei^ 
mined by the successor 
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CHAPTER THE SIXTH. 

OF THE KING'S DUTIES, 


J PROCEED next to tlie duties incumbuit on the king by 

our constitution , m consideiiition of which duties his dignity 
and preiogative are established bv the la\\s of the land it 
being a maxim m the law, that protection and subjectiou are 
recipiocal “ And these leciprocal duties are what, I appre- 
hend, were meant by the convention of 1 688, when they declared 
that king James had bioken the oi iginal contract between king 
and people But, however, as the terms of that original contract 
were in some measure disputed, being alleged to exist prin- 
cipally in theoiy, and to be only deducible by leason and the 
rules of natural law , m which deduction different understand- 
ings might very consideiably dilFei , it was, after the revolu- 
tion, judged piopei to declare these duties expressly, and to 
1 educe that contract to a plain certainty So that whatever 
doubts might be formeily laised by weak and scrupulous 
minds about the existence of such an original contract, they 
must now entirely cease, especially with legard to every 
prince who hath reigned since the yeai 1688. 

The principal duty of the king is to govern his people 
according to law Nec jcgihiis injinita out hbei a potestas^ was 
the constitution of our German ancestors on the continent 
And this IS not only consonant to the principles of nature, of 
liberty, of reason, and of society, but has always been esteemed 
an expiess part of the common law of England, even’ when 
prerogative was at the highest The king,” saith Bracton 
who wrote under Henry III , “ ought not to be subject to [ 234 J 

" 7 Rep 5 Tac de mor Germ c 7 ' M c 8 

R 4 
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mall) but to God, and to the law , for the law niaketh the 
kmg Let the king therefore render to the law what the 
law has invested in him with regard to others ; dominion 
and power for he is not truly king, where will and plea« 
“ sure rules, and not the law ( 1 ) ” And again “ the king 
“also hath a supeiior, namely God, and also the law, by 
“ which he was made a king ” Thus Bracton and For- 
tescue also havmg first well distinguished between a mo- 
narchy absolutely and despotically regal, which is introduced 
by conquest and violence, and a political oi civil monarchy, 
which arises from mutual consent (of which last species he 
asserts the government of England to be) , immediately lays it 
down as a principle, that “ the king of England must rule his 
people according to the deciees of the laws thereof inso- 
much that he is bound by an oath at his coronation to the 
observance and keeping of his own laws ” But, to obviate 
all doubts and difficulties concerning this matter, it is expressly 
declared by statute 12 13 W III c 2 “ that the laws of 

“ England are the birthright of the people thereof, and all 
“ the kings and queens who shall ascend the throne of this 
“ realm ought to admmistei the govennnent ot the same 
“ according to the said laws and all their officers and minis- 
ters ought to serve them respectively according to the same 
“ and therefore all the laws and statutes of this realm, for se- 
cm mg the established religion, and the rights and liberties 
“ of the people thereof, and all other laws and statutes of the 
same now in force, are ratified and confirmed accordingly ” 

‘’/2c 16 §3 *c9(S-34 


(l) Ipse auiem fcx non debet esu snb homine, stdsuh Deo et sub lege, quui 
lex f amt regem Attribuat tgitur rex Icgi quod Lx nttribuit ei , videlicet, 
dominationmn, ct potestatem non eH emin rex ubt dominatui voluntas, et 
non lex As the exact foice of the original is not preserved m the trans- 
lation, I venture to subjoin one, which has only the merit ot being more 
literal ** The king himself ought not to be under man, but under God 
and the law, because the law maketh the king Let the king then ascribe 
to the law what the law asenbeth to him, to wit domination and power 
for there is no king, where will ruleth, and not the law ” Mr Chnstian 
cites a fine passage to the same effect from the year book 19 Hen VI 63 
La ley esi Ic plus haute inkit'ttancc que le roy ad , car par la ley d mhne et 
sujits sont tvl^s, et n la ley ne futt, nrd roy, et mil inheritance 

sera. 
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And, as to the terms of the original contract between king 
and people, these I apprehend to be now couched m the 
coronation oath, which by the statute 1 W, & M st 1. c 6. 

IS to be administered to every king nnd queen, who shall suc- 
ceed to the imperial crown of these realms, by one of the arch- 
bishops or bishops of the realm, in the presence of all the 
people, who on their parts do recipiocally take the oath o4 
allegiance to the crown. Tins coronation oath is conceived 
in the following terms 

“ TAe atchhisJiop ot htshop shall vaj/, Will you solemnly [ 235 ] 
promise and swear to govern the people ot this kingdom of 
“ England, and the dominions thereto belonging, accoiding 
“ to the statutes 111 pail lament agreed on, and the laws and 
“ customs of the same ^ — 'The king ot queen shall say I so- 

lemnly piomisc so to do Archbishop ot bishop Will 

you to youi power cause law and justice, m mercy, to be 
“ executed in all your judgments ? — King or queen, I will 

Atchbishop or bishop Will jou to the utmost of your 

“ powei maintain the laws of God, the true profession of 
“ the gospel, and the piotestant leformed religion established 
“ by the law And will you preserve unto the bishops and 
‘‘ cleigy of this realm, and to the churches committed to 
“ then charge, all such rights and piivileges as by law do 
“ or shall appertain unto them, or any of them — King ot 

“ queen All this I promise to do Aftet this the king or 

“ queen^ laying hisot her hand upon the holy gospels^ shall sayy 
“ The things which I have lieie before pioimsed I will pei- 
“ torm and keep so help me God * and then shall kiss the 
hook (2) ” 

t2) Mr Turner has ti anslatcd from a latin MS in the Cotton Library, 
the coionation bervice ot Ethelred the Second, inanj of the prayers arc 
exceedingly beautiful, and conceived in the spirit and language of our 
liturgy In one of them the bishop prays ior blessings “ on this thy ser- 
vant, whom with humble devotion we have chosen to be king of the Angles 
and Saxons ” The Coronation Oath is, almost m terms, the same with 
that which Bracton describes as being the oath in the time of lien III 
See 1 5 tr 1 c 9 

In the name of Ckrist, L promise three things to the Christian people, 
ray subjects — 

First, 'Fhat the Church of God, and all the Christian people, shall always 
preserve true peace under our auspice'? 

Second, 
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This is the form of the coronation oath, as it is now pre- 
scribed by our laws , the principal articles of which appear 
to be at least as antient as the mirror of justice and even as 
the time of Bracton S but the wording of it was changed at 
the revolution, because (as the statute alleges) the oath itself 
had been framed in doubtful words and expressions, with re- 
lation to antient laws and constitutions at this time unknown 
[ 236 ] However, m what form soever it be conceived, this is most 
indisputably a fundamental and ouginal express contract, 
though doubtless the duty of piotection is impliedly as much 
incumbent on the sovereign before coronation as aftei m 
the same maimer as allegiance to the king becomes the duty 
of the subject immediately on the descent of the crown, 
before he has taken the oath of allegiance, or whether he ever 
takes It at all This reciprocal duty of the subject will be 
considered m its proper place. At present we are only to 
observe, that in the king’s part of this oiigmal contract aie 
expressed all the duties that a monarch can owe to his people 
vtz^ to govern according to law , to execute judgment m 

^ cap 1 § 2 rea]}j)elicr en launcicn esiatCt et quil gar- 

* I 'i ir \ c 9 (leva le peas de seynt c^ighse et ai clergte 

** la the old fuUo al)ndgment of the ct al ^Kople de bon accorde, et fact 
statutes printed by Lettou and Mach- Jaire en toulex sez jugementez owcl ct 
lima in the reign of Edward I V (^penes ^ drou justice one discretion et misencorde, 
?ne) there is preserved a copy of the et quit grauntera a tenure hz kyes ct 
old coronation-oath, winch, as the custumez du rotalmej et a soun poiar lez 
book 18 extiemely scarce, I will here face garder ct nfftrmer que lez gentez du 
transcribe Ceo est le serement que le people avont faitez et esltez, et les ?nal- 
roy jurre a soun coronement que d veys leyz et custumes de tout oustera, ct 
gardera ct meintenera lez droUez tt kz ferme peas ct estahbe at people de soun 
franchisez de seynl esghse gYamilez au/i- romlme en ceo garde csgardtra a soun 
cienment dez droilex Toys chrisliensd'£n- poiair , come Dieu luy aide (^Tu sa~ 
^elerCf et qud gardera touttz tez terre^ cramentum regiSt fol m ij ) Prynne 
lionoures et dtgnties droUurelx et franks has also given us a copy of the coro- 
del coron du rotalme d* Engletcre ca tout nation-oaths of Richard II , (Signal' 
maner dentierte sanz null maner dame^ Loyalty, II 246 ) Edward VI (fbid 

nusemenl, et kz droitez dis^iergez dda 251 ) James I , and diaries I , (ifiid 

jndez ou jxtrduz de la corone a soun poiair 269 ) 


Second, That I will forbid rapacity and all iniquities to every con- 
dition 

Third, That I wiU command equity and mercy in all judgments, that to 
me and to joii the gracious and merciful God may extend his merej 
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mercy , and to maintain the established religion. And, with 
respect to the latter of these three liranches, we may farther 
remark, that by the act of union, 5 Ann. c.8 two preceding 
statutes are recited and confirmed , the one of the parliament 
of Scotland, the other of the parliament of England which 
enact, the former, that every king at his accession shall take 
and subscribe an oath, to preserve the protestant religion and 
presbyterian church government in Scotland, the latter, that 
at his coronation he shall take and subscribe a similar oath, 
to preseive the settlement of the church of England within 
England, Ireland, Wales, and Beiwick, and the territories 
thei eunto belonging. 
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CHAPT^^R THE SEVENTH. 

OF THE KING’S PREROGATIVE. 


JT was observed m a former chapter % that one of the 

principal bulwarks of civil liberty, or (in other words) of 
the British constitution, was the limitation of the king’s pre- 
rogative by bounds so certain and notorious, tliat it is impos- 
sible he should ever exceed them, without the consent of the 
people, on the one hand , or without, on the othei, a violation 
of that original contiact, which, in all slates impliedly, 
and in ours most expressly, subsists between the prince and 
the subject It will now be our business to consider this 
preiogative minutely, to demonstrate it’s necessity m general , 
and to mark out in tlie most impoitant instances it’s parti- 
cular extent and restiictions fiom which considerations this 
conclusion will evidently follow, that the powers, which are 
vested m the ciown by the laws of England, are necessary 
for the purpose of society , and do not intrench any farther 
on our liberties, than is expedient for the maintenance 

ot our civil 

There cannot be a stronger proof of that genuine free- 
dom, which IS the boast of this age and country, than the 
power of discussing and examining, with decency and respect, 
the limits of the king’s prerogative A topic, that in some 
former ages was tlionght too delicate and sacred to be pro- 
faned by the pen of a subject It was ranked among the 
arcana imperit and, like the mysteries of the bona dea^ was 
[ 238 3 not suffered to be pried into by any but such as were initiated 
in it’s service because, perhaps, the exertion of the one, like 
the solemnities of the other, would not bear the inspection 
of a rational and sober inquiry The glorious queen Eli- 

* Chap.l page 141 
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zabeth herself made no scruple to direct her parliaments to 
abstain from discoursing of matters of state ; and it was the 
constant language of this favourite princess and her ministers, 
that even that august assembly “ ought not to deal, to judge, 

“ or to meddle with her majesty’s prerogative royal And 
hei successor, king James the first, who had imbibed high 
notions of the divinity of legal sway, more than once laid 
It down in lus speeches, that “ as it is atheism and blasphemy 
“ m a creature to dispute what the deity may do, so it is pi e- 
‘‘ sumption and sedition m a subject to dispute what a king 
“ may do m the height of his power good clinstians (he 
“ adds) will be content with God’s will, levealed in his word , 

“ and good subjects will rest in the king’s will, revealed m 
“ ^?5law'*” 

But, whatever might be the sentiments of some of our 
princes, this was nevei the language of our aiitient constitu- 
tion and laws The limitation of the regal authority was a 
first and essential principle in all the Gothic systems of 
government established m Europe , though gradually driven 
out and overborne, by violence and chicane, in most of the 
kingdoms on the continent We have seen, in the preceding 
chaptei, the sentiments of Bracton and Fortescue, at the 
distance ot two centuries from each other And sir Henry 
Finch, under Charles the first, aftei the lapse of two centu- 
lies more, though he lays down the law ot prerogative in very 
strong and emphatical teims, yet qualifies it with a general 
lestrictiou, in regaid to the libeities of the people ‘‘ The 

king hath a prerogative in all things that are not injurious 
“ to the subject, for in them all it must be remembered, 

“ that the king’s prerogative strelcheth not to the doing of 
“ any wrong® ” Nthtl entm altud potest rex in teius^ cum sit 
Dei minister et mcaims, nisi id solum quod dc jure potest^, [ 239 
And here it may be some satisfaction to remark, how widely 
the civil law differs from our own, with regard to the autho- 
1 ity of the laws over the prince, or (as a civilian would rather 
have expressed it) the authority of the prince over the laws. 

It IS a maxim of the English law, aa we have seen from 

•* D’ewes, 479 
im 645 

^ King James’s works, 557 531 


* Finch, L 84, 85 
^ Bracton, ^ 3 Ir 1 c 9 
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Braclon, that ‘‘ 7ea:dehet esse stib lege^ qma lev faat regem ** 
the imperial law will tell us, that, in omnibus impel atoris 
“ excipitm Jortnna , cut ipsas leges Deus suhjecit^,* We shall 
not long hesitate to which of them to give the preference, as 
most conducive to those ends for which societies weie fiamed, 
and are kept together , especially as the Roman lawyers them- 
selves seem to be sensible of the unreasonableness of their 
own constitution “ Decet tamen pt incipem^^^ says Paul us, 
“ seiv aielegeSy quihus ipse solutus est^ This is at once lay- 
ing down the principle of despotic powei, and at the same 
time acknowledging it*s absurdity. 

By the word prerogative we usually understand that special 
pre-eminence, which the king hath, over and above all other 
persons, and out of the oi dinar^, course of the common law, 
in right of his regal dignity It signifies, in it’s etymology, 
(from^^uc and yogo) something that is required or demanded 
befoie, or m pieference to, all others And hence it follows, 
that It must be in it’s nature singular and eccentrical , that 
it can onlj be applied to those lights and capacities which 
the king enjoys alone, m contradistinction to others, and not 
to those which he enjoys iii common with any of his sub- 
jects , for if once any one prerogative of the crown could 
be held in common with the subject, it would cease to be 
prerogative any longei And therefore Finch ‘ lays it down 
as a maxim, that the preiogative is that law m case of the 
king, which is law in no case ot the subject. 

Prlrogatives are eithei diiect oi incidenLal The diiect 
aie such positive substantial paits ot the royal chaiactei and 
[ 24-0 ] authoiity, as are looted in and spiing fiom the king’s poli- 
tical pel son, consideied merely by itself, without lefeience 
to any othei extrinsic circumstance , as, the right of sending 
embassadois, of creating peers, and of making wai or peace 
But such preiogatives as are incidental bear always a relation 
to something eke, distinct from the king’s person, and aie 
indeed only exceptions, in favour of the crown, to those 
general rules that are established foi the rest of the commu- 
nity , such as, that no costs shall be recovered against the 

* Nw 105 § 2 ' Finch, h 85, 
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king ; that the king can never be a joint-tenant ; and that his 
debt shall be pieferred before a debt to any of his subjects. 

These, and an infinite number of other instances, will better 
be understood, when we come regularly to considei the rules 
themselves, to which these incidental prerogatives are excep- 
tions. And therefoic we will at piesent only dwell upon the 
king’s substantive or direct preiogatives 

These substantive oi diiect preiogatives may again be di- 
vided into three kinds being such as regaid, first, the king’s 
royal chmacte} , secondly, his royal atUJioiity i and, lastly, 
his loyal mcomt These aic necessary, to secure reverence to 
his iierson, obedience to his commands, and an affluent sup- 
ply for the ordinary expences of government, without all of 
which it is impossible to mamtam the executive power in due 
independence and vigour Yet m every bianch of this large 
and extensive dominion, our free constitution has interposed 
such seasonable checks and lestiictions, as may curb it from 
trampling on those liberties, which it was meant to secure 
and establish The enoinious weight of prerogative, if left 
to Itself (as m arbitral y governments it is), spreads havoc 
and destruction among all the inferior movements , but, when 
balanced and regulated (as with us) by it’s proper counter- 
poise, timely and judiciously applied, it's opeiations are then 
equable and ceitam, it invigoiates the whole machine, and 
enables eveiy part to answei the end of it’s construction. 

In the piescnt chapter we shall only consider the two first 
of these divisions, which lelateto the king’s chai acta 

\mOi~authoiitij , oi, in othei woids, lus dignity and regal [ 241 ] 
pimei , to which last the name of pierogative is frequently 
nariowed and confined. The othei division, which forms 
the royal revenue, will require a distinct examination , accord- 
ing to the known distiibution of the feodal writers, who dis- 
tinguish the royal prerogatives into the major a and minora 
regaliOy lu the lattei of which classes the rights of the levenue 
are ranked Foi, to use their own words, majora r egalta 

“ imperil pr ae^eminentiam spectant , -minora vero ad com-- 
“ modum pecumarium immediate attinent et haec proprie 
“ Jiscaha sunt^ et ad jus Jisci patinent^ ” 

^ Prr/?g7in dejurep^c / I c 1 num 9 
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First, then, of the royal dignity. Under every monarchi- 
cal establishment, it is necessary to distinguish the prince from 
his subjects, not only by the outward pomp and decorations 
of majesty, but also by ascribing to him certain qualities, as 
inherent in his royal capacity, distinct from and superior to 
tliose of any other individual in the nation For, though a 
philosophical mind will consider the loyal person meiely as 
one man appointed by mutual consent to preside over many 
others, and will pay him that leverence and duty which the 
principles of society demand, yet the mass of mankind will 
be apt to grow insolent and refractory, if taught to consider 
their prince as a man of no greater perfection than themselves. 
The law therefore ascribes to the king, in lus high political 
character, not only large powers and emoluments, which form 
his prerogative and revenue, but likewise certain attributes of 
a great and transcendent nature , by which the people are led 
to considei him m the light of a superior being, and to pay 
him that awful lespect, which may enable him with greater 
ease to cairy on the business ot government This is what I 
undei stand by the royal dignity, the several branches of 
which we shall now proceed to examine. 

I And, first, the law asciibes to the king the attribute of 
sovereignty y oi pre-eminence “ Hex est vicariu^'* says Brae- 

ton*, “ et minister Dei tn ter'ra ornnis qmdem sub eo est, et 
(] 242 ] “ Ipse svh nullo^ nisi tantum sub Deo** He is said to have 
imperial dignity, and in charteis before the conquest is fre- 
quently styled basileus and imperator, the titles lespectively 
assumed by the emperors of the east and west”’. His realm is 
declared to be an empire^ and his crown imperial^ by many acts 
of parliament, particularly the statutes 24 Hen VIII c 12 
and 25 Hen. VIII c 28 " , which at the same time declare 
the kmg to be the supreme head of the realm m matteis both 
civil and ecclesiastical, and of consequence infeiior to no man 
upon earth, dependent on no man, accountable to no man. 
Formerly there prevailed a ridiculous notion, propagated by 
the German and Italian civilians, that an emperor could do 
many things which a king could not (as the creation of no- 
taries and the like), and that all kings were m some degree 

* 1 1 c 8 " See also 24 Geo II c 24 5 Geo 

Scld, tit of hon 12 HI. c 27 
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subordinate and subject to the emperor of Germany or Rome. 

The meaning therefore of the legislature, when it uses these 
terms of empire and tmpertaly and applies them to the realm 
and crown of England, is only to assert that our king is equally 
sovereign and independent within these his dominions, as any 
emperor is in his empire®, and owes no kind of subjection to 
any other potentate upon earth Hence it is, that no suit or 
action can be brought against the king, even in civil matters, 
because no court can have jurisdiction over him. For all 
jurisdiction implies superiority of power authority to try 
would be vain and idle, without an authority to redress , and 
the sentence of a court will be contemptible, unless that couit 
had power to command the execution of it but who, says 
Finch shall command the king ^ Hence it is, likewise, that 
by law the person of the king is sacred, even though the mea- 
sures pursued in his leign be completely tyrannical and arbi- 
tiary for no jurisdiction upon earth has powei to try him in 
a criminal way , much less to condemn him to punishment 
If any foreign jurisdiction had this powei, as was formerly 
claimed by the pope, the independence of the kingdom 
would be no more and if such a powei were vested in any 
domestic tiibunal, there would soon be an end of the consti- c m ] 
tution, by destroying the fiee agency of one of the constituent 
parts of the sovereign legislative power. 

Are then, it may be asked, the subjects of England totally 
destitute of remedy, in case the crown should invade their 
rights, either by private injuries, oi public oppressions ? To 
this we may answer, that the law has provided a remedy in 
both cases 

And, first, as to private injuiies if any person ha?, m 
point of property, a just demand upon the king, he must 
petition him m his court of chancery, where his chancellor 
will administer right as a matter of grace, though not upon 
comp'ulsian^'. And this is entirely consonant to what is laid 
down by the writers on natural law. A subject^” says 

" Rex allegnvxtf quod tpse omnes hber- Findi, L 88 

tales hfd^erel in regno auotquasimjkerator Ibid XH 

vmdicabat in impenot (M. Ffirid, D 

1095 ) 
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fendorf so long as he continues a sul^ct, hath no way to 
^ oblige his pnnce to give him his due, when he refuses it, 
** though no wise prince will ever refuse to stand to a lawful 
contract And if the pnnce gives the subject leave to en- 
ter an action agamst him, upon such contract, in his own 
courts, the action itsdf proceerAs raUier upon natural equi- 
“ ty, than upon the municipal laws ” For the end of such 
action is not to compel the prince to observe the contract, but 
to persuqde him And, as to personal wrongs, it is well 
observed by Mr. Locke', “ the harm which the sovereign can 
“ do in his own person not being likely to happen often, nor 
** to extend itself far , noi being able, by his single strength, 
" to subvert the laws, nor oppress the body of the people 
“ (should any prince have so much weakness and ill-nature 
“ as to be willmg to do it), — 'the mconveniency of some par- 
** ticular mischiefs, that may happen sometimes, when a 
“ heady prince comes to the throne, are well recompensed by 
“ the peace of the public and security of the government, in 
the person of the chief magistrate thus set out of the reach 
of danger/' 

[; 244 2 Next, as to cases of ordmaiy public oppression, where the 
vitals of the constitution ar-e not attacked, the law hath also 
assigned a remedy For as the king cannot misuse his power, 
without the advice of evil counsellors, and the assistance of 
Wicked ministers, these men may be examined and punished 
The constitution has therefore provided, by means of indict- 
ments, and parhamentary impeachments, that no man shall 
dare to assist the ciown m contradiction to the laws of the 
land But It IS at the same time a maxim in those laws, that 
the king himself can do no wrong smce it would be a great 
weakness and absurdity in any system of positive law, to de- 
fine any possible wrong, without any possible redress 

For, as to such public oppressions as tend to dissolve the 
constitution, and subvert the fundamentals of government, 
they are cases, whidi the law will not, out of decency, sup- 
pose * being incapable of distrusMng those, whom it has in- 
vested with any part of the supreme power; smce such dis^ 

' Iaw of N snd N b. 8 c 10. $ 6 * On Gov p 2. 4 UOS 
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trust would render the exercise of that power precarious and 
impracticable For wherever the law expresses it's distrust 
of abuse of power, it always vests a superior coercive authority 
m some other hand to correct it , the very notion of which 
destroys the idea of sovereignty If therefore (for example) 
the two houses of parliament, or either of them, had avowedly 
a right to animadvert on the king, or each other, or if the king 
had a right to animadvert on either of the houses, that branch 
of the legislature, so subject to animadvei sion, would instantly 
cease to be part of the supreme power , the balance of the con-» 
stltntion would be overturned , and that branch or branches, 
in which this jurisdiction resided, would be completely sove* 
reign. The supposition of law therefore is, that neither the 
king nor either house of parliament (collectively taken) is ca- 
pable of doing any wrong, since m such cases the law feels 
Itself incapable of furnishing any adequate remedy For which [ 245 ] 

reason all oppressions, which may happen to spring from any 
branch of the sovereign power, must necessarily be out of the 
reach of any stated rulcy or express legal provision s but, if ever 
they unfortunately happen, the prudence of the times must 
provide new remedies upon new emergencies. 

Indeed, it is found, by experience, that whenever the un- 
constitutional oppressions, even of the sovereign power, ad- 
vance with gigantic stiides, and threaten desolation to a state, 
mankind will not be reasoned out of the feelings of humanity ; 
noi will sacrifice then liberty by a scrupulous adherence to 
those political maxims, which were originally established to 
preserve it And theiefore, thougli the positive laws are silent, 
experience will furnish us with a very remarkable case, wherein 
nature and reason prevailed When king James the second 
invaded the fundamental constitution of the realm, the con- 
vention declared an abdication, whereby the throne was ren- 
dered vacant, which induced a new settlement of the crowu. 

And so far as this precedent leads, and no farther, we may 
now be allowed to lay down the law of redress against public 
oppression. If therefore any 'future prince should endeavour 

^ See these |>oiata more fully dis- thrown meny new and important 
cussed in the connderattons of the law lights on the textiire of out happj 
^ forfeituYt^ 3d edit page 109 — 126 constitution 
wherein the very learned author has 

S 2 



24^5 THE RIGHTS Book T 

to subvert the constitution by breaking the original contract 
between king and people, should violate the fundamental laws, 
and should withdraw himself out of the kingdom , we are now 
authorized to declare that this conjunction of circumstances 
would amount to an abdication, and the throne would be 
thereby vacant But it is not foi us to say that anj one, or 
two, of these ingredients would amount to such a situation 
for there oui precedent would fail us In these, theiefore, or 
other circumstances, which a fertile imagination may furnish, 
since both law and history are silent, it becomes us to be silent 
too leaving to future generations, whenever necessity and the 
safety of the whole shall require it, the exertion of those in- 
herent (though latent) powers of society, which no climate, no 
time, no constitution, no contract, can ever destroy or di- 
mmish 

[ 246 ] n Besides the attribute of sovereignty, tlie law also 
ascribes to the king, m his political capacity, absolute petjection 
The king can do no wrong Which antient and fundamental 
maxim is not to be undei stood, as it every thing transacted by 
the government was of course just and lawful, but means only 
two things Fust, tliat whatever is exceptionable m the con- 
duct of public affairs is not to be imputed to the king, nor is 
he answeiable for it |ieisonally to ins people for this doctrine 
would totally destroy that constitutional independence of the 
crown, which is necessary for the balance of powei in our free 
and active, and theiefore compounded, constitution And, 
secondly, it means that the pierogative of the ciown extends 
not to do any injury , it is created foi the benefit of the people, 
and therefore cannot be exerted to their prejudice ^ 

The king, moieovei, is not only incapable of wrong, 
but even of thinling wrong, he can iievei mean to do an im- 
proper thing m him is no tolly or weakness And therefore 
if the crown should be induced to grant any franchise oi pri- 
vilege to a subject contrary to reason, oi in any wise prejudicial 
to the commonwealth, or a pnyate person, the law will not 
suppose the king to have meant either an unwise oi an injurious 
attion, but declares that the king was deceived in his grant , 
ahd Thereupon such gVan't is rendered void, merely upon the 

" Ptowd 
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foundation of fraud and deception either by or upon those 
agents whom the crown has thought proper to employ For 
the law will not east an imputation on that magistrate whom it 
intrusts with the executive powei, as if he was capable of in- 
tentionally disregarding his trust but attributes to mere im- 
position (to which the most perlect of sublunaiy beings must 
still continue liable) those little inadvertenciesj which, if 
charged on the will of the prince, might lessen him in the 
eyes of his subjects. 

Yet still, notwithstanding this personal perfection which the 
law attributes to the sovereign, the constitution has allowed 
a latitude of supposing the contrary, in respect to both houses 
of parliament, each of which, m it's turn, hath exeited the 
right of lemonstrating and complaining to the king even of 
those acts of royalty, which are most propeily and personally 
his own, such as messages signed by himself, and speeches 
delivered from the throne And yet, such is the reverence 
which is paid to the loyal person, that though the twp houses 
have an undoubted right to consider these acts of state in any 
light whatever, and accordingly treat them m their addresses 
as personally proceeding from the prince, yet among them- 
selves (to preserve the more peifect decency, and for the 
greater freedom of debate) they usually suppose them to flow 
from the advice of the administration But the privilege of can- 
vassing thus fieely the persoiuU acts of the sovereign (either 
directly, or even thiough the medium of his reputed advisers) 
belongs to no individual, but is confined to those august as- 
semblies, and theie too the objections must be proposed with 
the utmost respect and deference One member was sent to 
the tower for suggesting that his majesty’s answer to the ad- 
dress of the commons contained “ high words to fright the mem- 
bers out of their duty and another for saying that a part 
of the king’s speech seemed rather to be calculated for the 
“ meridian of Germany than Great Britain, and that the king 
was a stranger to our language and constitution ” 

In farther pursuance of this principle, the law also deter- 
mmes that m the king can be no negligence, or laches^ and 

Ibtd 4 Bee 1717. 
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therefore no delay will bar his right. Nullum tempus occurrit 
regi has been the standing maxim upon all occasions for the 
law intends that the king is always busied for the public good, 
and therefore has not leisure to assert his right within the times 
limited to subjects ^ (1) In the king also can be no stain or 
[ 248 ] corruption of blood for if the heir to the crown were attainted 
of treason or felony, and afterwards the ciown should descend 
to him, this would purge the attainder ipso facto And there- 

fore when Hen. VII , who as earl of Richmond stood at- 
tainted, came to the crown, it was not thought necessary to pass 
an act of parliament to reverse this attainder , because, as lord 
Bac6n m his history of that prince informs us, it was agreed 
that the assumption of the crown had at once purged all at- 
tainders. Neither can the king in judgment of law as king, 
ever be a minor or under age , and therefore his royal 
grants and assents to acts of parliament are good, though he 
has not in Ins natural capacitj attained the legal age of 
twenty-one ‘ By a statute, indeed, 28 Hen VIII. c. 17 
powei was given to futuie kings to rescind and revoke all 
acts of pailiament that should be made while they were under 
the age of twenty-foin but this was repealed by the statute 
1 Edw VI c. 11 so far as i elated to that prince, and both 
statutes are declared to be determined by 24 Geo II c.24. 
It hath also been usually thought prudent when the heir 
apparent has been very young, to appoint a protector, 
guardian, or regent, for a limited time but the very necessity 
of such extraordinary provision, is sufficient to demonstrate 
the truth of that maxim of the common law, that in the king 
IS no minority ; and therefore he hath no legal guai dian 

>' Fiach h 82 Co Litt 90 way is to have him made l>y authonty 

* Finch L 82 of the great council ID parliament The 

• Co Litt 43 2 Inst proem 3 earl of Pembroke, by his own authority, 

^ The methods of appomting this assumed in very troublesome times the 

guardian or regent have been so various, regency of Henry III who was then 

and the duration of his power so unccr> only nine years old , but was declared 
tain, that from hence alone it may be of full age by the pope at seventeen, 
collected that his office is unknown to confirmed the great charter at eigirteen, 
the common law , and therefore (as sir and took upon him the admimstratioo 
Edward Coke says, 4 Inst 36 ) the surest of the government at twenty. A guar- 


(l) 9«e Vol 3 p 307 , as to the limitation on the king’s civil suits , and 
ibid, p.264 n 5. ua to the limitation in bw suits for certain franchises 
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iir. A THIRD attribute of the king’s majesty is \i\s perpe- 
tmtp. The law ascribes to him, in his political capacity, 
an absolute immortality. The kmg never dies. Henry, 
Edward, or George may die , but the king survives them all. 
For immediately upon the decease of the reigning pnnce in 
his natural capacity, his kingship or imperial dignity, by 
act of law, without any inter) egnum or mterval, is vested at 
once m his heir , who is, eo instantcy king to all intents and 
purposes And so tender is the law oi supposing even a 
possibility of his death, that his natural dissolution is gene- 
rally called his demise , demissio >egis^ vel coronae, an expres- 
sion which signifies merely a transfer of property, for, as 
is observed in Plowden % when we say the demise of the 
crown, we mean only that, in consequence of the disunion 
of the king’s natural body from his body politic, the king- 
dom is tiansferied or demised to his successor, and so the 
royal dignity remains perpetual. Thus too, when Edward 
the fourth, in the tenth year of his reign, was driven from 
his throne for a few months by the house of Lancaster, this 

dian and councit of regency were named such age in the government of^ his or 
for Cdward III. by the parliament, her natural modier (if approved by 
which deposed his father, the young the king), and such other counsellors 
king being then fifteen, and not as- as his majesty sliould by will or other- 
suming the government till three years wise appoint and be accordingly ap- 
after When Richard II succeeded at pointed his sixteen executors to have 
the age of eleven, the duke of Lancas. the government of his son Rdward VI , 
ter took upon him the management of and the kingdom, which executors 
the kingdom, till tlie parliament met, elected the earl of Hertford protector 
which appointed a nominal council to The statute 24 Geo II c 24 iti case the 
assist him Henry V on his death-bed crown should descend to any of the chil- 
named a regent and a guardian for his dren of Frederick late pnnce of Wales 
infant son Henry VI , then nine under the age of eighteen, appointed 
montlis old, but the parliament al- the pnneess dowager, — and that of 
tered his disposition, and appointed a 5 Geo HI c 27 in case of a like de> 
protector and council, with a special scent to any of his present majesty's 
limited authonty Botli these pnnees children, empowers the king to name 
remained in a state of pupilage till the either the queen, tlie pnacess dowager, 
age of twenty -three Edward V at or any descendant of king George II 
the age of thirteen was recommended residing in this kingdom ; — to be 
by bis father to the care of the duke guardian and regent till the successor 
of Gloucester , who was declared pro- attains such age, assisted by a council 
tector by the pnvy council The sta- of regency , the powers of them all 
tutes 25 Hen VllI c 12 and 28 Hen. being expressly defined and set down 
VIII c 7 provided, that the successor, m the several acts, 
if a male and under eighteen, or if a ^ Plowd 177 234 
female and under sixteen, should be till 
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temporary tiansfer of his dignity was denominated his deifitse , 
and all process* was held to be discontinued, as upon a natural 
dedth of the king 

[ 250 ] We are next to consider those branches of the royal prero- 
gative, which invest thus our sovereign lord, thus all-perfect 
and immortal in his kingly capacity, with a numbei ot 
authorities and powei s , in the exertion whei eof consists the 
executive ptirt of government This is wisely placed in a 
single hand by the British constitution, foi the sake of una- 
nin^ity, strength, and dispatch Were it placed m many 
hands, it would be subject to many wills many wills, if 
disunited and drawing different ways, create weakness in a 
government, and to unite those several wills, and reduce 
them to one, is a work of more time and delay than the 
Exigencies of state will afford. The king of England is 
therefore not only the chief, but properly the sole, magistrate 
of the nation ; all others acting by commission from, and in 
due subordination to him in like manner as, upon the great 
revolution of the Roman state, all the powers of the antient 
magistracy of the commonwealth were concentrated in the 
new emperoi so that, as Gravina * expresses it, “ tn e/tis 
umus pel sona veteris reipuhhcae vts atque majestas pei cumu- 
“ latas magisti atuum potestaies expiimebatur ” 


After what has been premised in this chapter, I shall not 
(I trust) be considered as an advocate foi arbitrary powei, 
when I lay it down as a principle, that in the exertion of law- 
ful prerogative, the king is and ought to be absolute , that is, 
so far absolute, that there is no legal authority that can either 
delay or resist him He may i eject what bills, may make 
what treaties, may coin what money, may create what peers, 
may pardon what offences he pleases unless where the con- 
stitution hath expressly, or by evident consequence, laid down 
some exception oi boundary declaring, that thus far the 
prerogative shall go, and no farther. For otherwise the power 
of the crown would indeed be but a name and a shadow, 
insufficicient for the ends of government, if, where it*s juiis- 
diction IS clearly established and allowed^ any man or body of 


M 49 Hen VI pi l— 8. 


« Ong 1 § 103. 



Ch.7. 


OF PERSONS. 


250 


men v^eie permitted to disobey it in the ordinary course of 
law. I say, m the ordinaiy course of law, for 1 do not 
now speak of those extraordinary recourses to first principles, [ 251 ] 
which are necessary when the contracts of society are in 
danger of dissolution, and the law proves too weak a defence 
against the violence of fraud or oppression And yet the 
want of attending to this obvious distinction has occasioned 
these doctrines, of absolute power in the prince and of na- 
tional resistance by the people, to be much misunderstood 
and perverted, by the advocates for slavery on the one hand, 
and the demagogues of faction on the other The former, 
observing the absolute sovereignty and tianscendant dominion 
of tlie crown laid down (as it certainly is) most stiongly and 
emphatically in our law books, as well as our homilies, have 
denied that any case can be excepted from so general and 
positive a rule , forgetting how impossible it is, in any prac- 
tical system of laws, to point out beforehand those eccentiical 
remedies, which the sudden emergence of national distress 
may dictate, and which that alone can justify On the other 
hand, over-zealous republicans, feeling the absurdity of un- 
limited passive obedience, have fancifully (or sometimes fac- 
tiously) gone ovei to the othei extreme and, because resist- 
ance IS justifiable to the person of the piince when the being 
of the state is endangered, and the public voice proclaims 
such resistance iiecessaiy, they have tlierefoie allowed to every 
individual the right of determining this expedience, and of 
employing piivate force to lesist even piivate oppression A 
doctrine pioductive of anarch j, and (in consequence) equally 
fatal to civil libeity as tyranny itself lor civil liberty, lightly 
understood, consists in protecting the rights of individuals by 
the united force of society society cannot be maintained, 
and of course can exert no protection, without obedience to 
some sovereign power and obedience is an empty name, if 
every individual has a light to decide how far Jie limiself shall 
obey. 

In the exertion therefore of those prerogatives, which tlie 
law lias given him, the king is irresistible and absolute, ac- 
cording to the forms of the constitution. And yet, if the 
consequence of that exertion be manifestly to the grievance or 
dishonour of the kingdom, the parliament will call his ad- 
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visers to a just and severe account. For prerogative con- 
sisting (as Mr. Locke ^ has well defined it) in the discretionary 
power of acting for the public good, where the positive laws 
are silent , if that discretionary power be abused to the public 
detriment, such prerogative is exerted in an unconstitutional 
manner Thus a king may make a treaty with a foreign 
state, which shall irrevocably bind the nation , and yet when 
such treaties have been judged pernicious, impeachments have 
pursued those mmisteis, by whose agency or advice they 
were concluded. 

The prerogative of the ciown (in the sense under which 
we are now considering them) respect either this nation’s in- 
tercourse with foreign nations, or its own domestic govern- 
ment and civil polity. 

AVith regard to foreign concerns, the king is the delegate 
or representative of his people. It is impossible that the in- 
dividuals of a state, in their collective capacity, can transact 
the affairs of that state with another community equally 
numerous as themselves Unanimity must be wanting to 
their measures, and strength to the execution of their coun- 
sels. In the king therefore, as in a centre, all the rays of his 
people are united, and form by that union a consistency, 
splendour, and power, that make him feared and respected 
by foreign potentates ; who would scruple to enter into any 
engagement that must afterwaids be revised and ratified by a 
popular assembly. What is done by the royal authority with 
regard to foreign powers, is the act of the whole nation 
what is done without the king*s concurrence, is the act only 
of private men. And so far is this point carried by our law, 
that it hath been held that should all the subjects of Eng- 
land make war with a king in league with the king of Eng- 
land, without the royal assent, such war is no breach of the 
league. And, by the statute 2 Hen. V. st. 1 c. 6., any subject 
committing acts of hostility upon any nation in league with 
the king was declared to be guilty of high treason and, 
though that act was repealed by the statute 20 Hen. VI. c. 1 1 . 
so far as relates to the making this ofience high treason, yet 


f On Gov 2 § 166 
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still It remains a very great offence agaihst the law of nations^ 
and punishable by our laws, either capitally or otherwise, 
according to the circumstances of the case. (2) 

I. The king, therefore, considered as the i epresentative of 
his people, has the sole power of sending embassadors to 
foreign states, and receiving embassadors at home. This 
may lead us into a short digression, by way of enquiry, how 
far the municipal laws of England intermeddle with or pro« 
tect the rights of these messengers from one potentate to an- 
other, whom we call embassadors. 

The rights, the powers, the duties, and the privileges of 
embassadors are determined by the law of nature and nations, 
and not by any munic’pal constitutions. For, as they repre- 
sent the persons of their respective masters, who owe no 
subjection to any laws but those of their own country, their 
actions are not subject to the control of the private law of that 
state wherein they are appointed to reside He that is sub- 
ject to the coercion of laws is necessarily dependent on that 
power by whom those laws were made but an embassador 
ought to be independent of every power, except that by 
which he is sent and of consequence ought not to be subject 
to the mere municipal laws of that nation wheiem he is to 
exercise his functions. If he grossly offends, oi makes an ill 
use of his chaiacter, he may be sent home and accused before 
his master^, who is bound either to do justice upon him, or 
avow himself the accomplice of his crimes ' But there is 
great dispute among the wi iters on the laws of nations, 
whether this exemption of embassadors extends to all crimes, 
as well natural as positive, oi whether it only extends to 
such as are mala pt ohibitay as coining, and not to those that 
are mala in se^ as murder Our law seems to have formerly 
taken in the restriction, as well as the general exemption. 
For It has been held, both by our common lawyers and civi- 

* A* was done with count Gyllcn- Van Leeuwen m 50 7 17 

berg, the Swedish minister to Great Barbcyrac*s Puff I 8 c 9 §9&17 
Britain, 1716, Van Bynkershoek de /bro legtUoi'* c 17, 

‘ 6p L. 26 21 18, 19. 


C2) As to these statutes sceVol IV p 69, 70 
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lians that an embassador is privileged by the law of nature 
and nations , and yet, if he commmits any offence again&t the 
law of reason and nature, he sliall lose his privilege ^ and 
that therefore, if an embassador conspires the death of the 
king m whose land he is, he may be condemned and exe- 
cuted for treason, but if he commits any other species of 
treason, it is otherwise, and he must be sent to his own 
kingdom And these positions seem to be built upon good 
appearance of reason. For since, as we have formerly shewn, 
all municipal laws act m subordination to the primary law 
of nature, and, where they annex a punishment to natural 
crimes, are only declaiatoiy of and auxiliaiy to that law, 
therefore to this natuial universal rule of justice embassadors, 
as well as other men, are subject m all countiies and of 
consequence it is reasonable that, wherever they tiansgress it, 
there they shall be liable to make atonement ® But, how- 
evei these principles might formerly obtain, the geneial prac- 
tice of this country, as well as of the rest of Euiope, seems 
now to pursue the sentiments of the learned Grotuis, that 
the security of embassadors is of more importance than the 
punishment of a particulai crime p And therefore few, if 
any, examples have happened within a centuiy past, wheie 
an embassador has been punished for any offence, howevei 
atrocious in its nature. 

In respect to civil suits, all the foreign jurists agree, that 
neither an embassador, nor any of his tram or comttes, can be 
prosecuted for any debt or contiact in the courts of that 
kingdom wherein he is sent to reside Yet sir Edwaid Coke 
maintains, that if an embassadoi make a contract which is 
good, jure gentium^ he shall answer for it here ^ But the 
truth IS, so few cases (if any) had arisen, wherein the privi- 
lege was either claimed or disputed, even with regard to civil 
suits, that our law-books are (in general) quite silent upon 
[ 255 ] R previous to the reign of queen Anne when an embassadoi 
from Peter the great, czar ol Muscovy, was actually arrested 

^ 1 Holl Rep 175 3 BuUtr 27. ^ Secuntas legatorum utditatif quae 

™ 4 Inst. 153 ex poena est, j)raej)otiderat (cie jure b 

" 1 Roll Rep 185 / 2 c 18 ^4 

° Foster’s Discourses, 188 44 Inst 153 
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and taken out of his coach in London for a debt of fitly 
pounds which he had theie contracted Instead of applying 
to be discharged upon his privilege, he gave bail to the 
action, and the next day complained to the queen. The 
persons who were concerned m the ariest were examined 
before the privy council (of which the lord chief justice Holt 
was at the same time sworn a member *,) and seventeen were 
committed to prison*, most of whom were prosecuted by 
information in the court of queen^s bench at the suit of the 
attorney general and at their trial before the loid chief jus- 
tice were convicted of the facts by tlie jury reserving the 
question of law, how far those facts were criminal, to be 
afterwards argued before the judges, which question was 
never determined In the mean time the czar resented this 
affront very highly, and dcmandetl that the sheriff of Middle- 
sex and all others concerned m the ariest should be punished 
with instant death But the queen (to the amazement of 
that despotic court) directed her secretary to inform him, 

” that she could inflict no punishment upon any, the meanest, 

“ of her subjects, unless wai ranted by the law of the land 
and theiefore was persuaded that he would not insist upon 
“ impossibilities V’ To satisfy however the clamours of the 
foreign ministers (who made it a common cause) as well as to 
appease the wrath of Peter, a bill was brought into parlia- 
ment % and afterwards passed into a law *, to pi event and to 
punish such outrageous insolence foi the fiituie And with 
a copy of this act, elegantly engiossed and illuminated, 
accompanied by a letter from the queen, an embassador 
extraoidmary was commissioned to appear at Moscow % 
who declaied “ that though her majesty could not inflict such 
" a punishment as was required, because of the defect m that [ 256 ] 
“ particular of the formei established constitutions of her 
“ kingdom, yet, with the unanimous consent of the paiha- 
‘‘ merit, she had caused a new act to be passed, to serve as a 
law for the futuie.” This humiliating step was accepted 


^ 21 July, 1708 Boyer’s Annals of 
queen Anne 

* 25 July, 1708 ibid 
' 25 29 July, 1708 Ibid 
« 23 Oct 1708 Ibid 
^ 14 Feb 1708 Ibid 
* 17 Sept 1708 Ibid 


y nJan 1708 Ibid Mod Un 
Hist XXXV 4S4 

* Com Journ 23 Dec 1708 

* 21 Apr 1709 Boyer, Ibid 
‘’Mr Whitworth 

‘ 8 Jan 1709. Boyer, Jtei. 
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as a full satisfaction by the czar ; and the offenders) at his 
request, were discharged from all farther prosecution. 

This statute** recites the arrest which had been made, “ in 
“ contempt of the protection granted by her majesty, con- 
“ trary to the law of nations, and in prejudice of the rights 
and privileges, which embassadors and other public minis- 
** ters have at all times been thereby possessed o^ and ought 
to be kept sacred and inviolable ” wherefore it enacts 
that for the future all process whereby the person of any em- 
bassador, or of his domestic or domestic servant may be ar- 
rested, or his goods distrained or seised, shall be utterly null 
and toid , and the persons prosecuting, soliciting, or execut- 
ing such process shall be deemed violators of the law of na- 
tions, and disturbers of the public repose , and shall suffer 
such penalties and corporal punishment as the loi d chancellor 
and the two chief justices, oi any two of them, shall think 
fit. But it is expressly provided, that no trader within the 
description of the bankrupt laws, who shall be in the service 
of any embassador, shall be privileged or protected by this 
act , nor shall any one be punished for arresting an embassa- 
dor^s servant, unless his name be legistered with the secretary 
of state, and by him transmitted to the slierids of London 
and Middlesex. Exceptions that are strictly conformable to 
the rights of embassadors ns observed m the most civilized 
countries And, in consequence of this statute, thus declaring 
[ 257 ] and enforcing the law of nations, these privileges are now 
held to be part of the law of the land, and are constantly 
allowed in the courts of common law ^ (3) 

7 Ann C 12 satis ea non pcritnere, qut m legati lega^ 

° Saejie qiiamtum cst an cornUum nu~ ttonisve officio non sunt Quum autem 
mero et jure habendt sunt^ qui legatum ea 7 es nonnunquam turbos dedent, op- 
comitantur, non vt instruciior Jiat lega- timo exemplo »n quxhusdam auhs olim 
tiOf sed untce ut lucro sua consulantf tn* receptum Juit^ ut legatus teneretur ex^ 
stUorea forte et mercatores Et, quamvu htbere nomendaiuram cormtum suorum 
hos saepe d^endenrU et comUum loco Van Bynkersb c 15 prope Jinem, 
habere voluennt legati, apjwret tamen ^ Fjtzg 200 Stra 797 


(5) Though the words of the statute of Anne are very large, yet in the 
cases which have arisen since the passing of it, it has been held to be de- 
claratory onlj of the common law, and that its expressions miut therefore 
be construed with reference to the common law By this is meant the 
law of nations embodied into the common law 


Upon 
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II It IS also the king's prerogative to make treaties, leagues, 
and alliances with foreign states and princes. For it is by the 
law of nations essential to the goodness of a league, that it be 
made by the sovereign power ^ $ and then it is binding upon 
the whole community c and in England the sovereign power, 
quoad hoc^ is vested in the person of the king Whatever 
contracts therefore he engages in, no other power m the 
kingdom can legally delay, resist, or annul. And yet, lest 
this plenitude of authority should be abused to the detriment 
of the public, the constitution (as was hinted befoie) hath 
here interposed a check, by the means of parliamentary im*- 
peachment, for the punishment of such ministers as from 
criminal motives advise or conclude any treaty, which shall 

* Puff LofN&Nb. 8c9§6 

Upon this principle, the dignity, independence, and convenience of the 
ambassador are to be considered as the objects intended to be protected, 
and therefore, though it is not necessary for the protection of a person 
that he should sleep in the ambassador’s house, or be actually a domestic 
servant, yet he must be bona fide pne of his family, nor where the servant 
resides out of the house, will such of his goods be protected, as are not 
necessary to the performance of his service, nor contributory to the dignity, 
&c of his master Thus where a chorister in the chapel of the Portu* 
guese Ambassador, according to the ritual of whose religion it was neces- 
sary for the due celebration of divine service that such a person should 
officiate *as he did, rented a house, of which he occupied part, and let out 
the other part in lodgings, and his goods were distreined for the poor’s 
rates ; it was held that the distress was lawful NoveUo v Toogood, l B & 
C 554 

On the other hand, and upon the same pnnciplc, the protection, so far 
as It extends, applies equally to servants, natives of this country, as to 
those whom the ambassador may bring with him from abroad Lockwqod 
V Coyigarni?, 3 Burr 1676 Lord Mansfield 

In the case of Vtveash v Becker y 3 M & S 284 , this statute was brought 
under the consideration of the court of K B , on behalf of a resident mer- 
chant of London, who had been appointed consul to the duke of Sleswick 
Holstein Oldenburgh , Lord EHenborough delivered a luminous judgment 
in the name of the court, and on tho principle that the statute was only 
declaratory of the common law, and the law of nations, determined that a 
consul was not a public minister, and therefore not within its protection 

With regard to the exceptions in the statute, the foreign ministers resi- 
dent in England when it passed, remonstrated against them as unpractised 
in foreign courts. 6 Pari Hist 793 The passage however cited by the 
author from Van Bynkersh seems an answer to such an assertion , and 
Lord Mansfield says expressly that there is not an exception in the act, 
but what IS agreeable to and taken from the law of nations 3 Burr 1676 
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afterwards be judged to derogate from the honour and interest 
of the nation 

III. Upon the same piinciple tlie king has also the sole 
prerogative of making war and peace For it la held by all 
the writers on the law of nature and nations, that the right of 
making war, which by nature subsisted in every individual, 
IS given up by all private persons that enter into society, and 
is vested m the sovereign power and this right is given up, 
not only by individuals, but even by the entire body ot 
people, that aie under the dominion of a sovereign It would 
indeed be extremely improper, that any number of subjects 
should have the power ot binding the supreme magistrate, 
and putting him against his will in a state of war. Whatever 
hostilities therefore may be committed by private citizens, 
the state ought not to be affected thereby unless that should 
justify their proceedings, and theieby become pnrtnei in the 
guilt. Such unauthorised volunteers in violence aie not 
ranked among open enemies, but are treated like pirates and 
robbers according to that rule ot the civil law * hostes hi 
sunt qm nobts^ aut quibtis noSy pubhce belLum decrevimus caete'ti 
lat7ones aut ptaedones sunt And the reason which is given by 
[ 258 ] Grotius J, why according to the law of nations a denunciation 
of war ought always to precede the actual commencement of 
hostilities, IS not so much that the enemy may be put upon 
ins guard (which is matter rathei of magnanimity than right), 
bat that it may be certainly deal that the wai is not under-* 
taken by private persons, but by the will of the whole com- 
munity , whose right of willing is m this case transferred to 
the supreme magistiate by the fundamental laws of society. 
So that in order to make war completely effectual, it is neces- 
sary with ns in England that it be publicly declared and duly 
proclaimed by the king’s authority , and, then, all parts of 
both the contending nations, from the highest to the lowest, 
are bound by it And wherever the right resides of beginning 
a national war, there also must reside the right of ending it, 
or the power of making peace And the same check of pai- 
liamentary impeachment, for improper or inglorious conduct, 
in begmnip^, conducting, or concluding a national war, is in 

^ Fiiff b 8 v « § 8. «md Barbeyr * Ff 50 18 116 
»n loe I J)ejure h IS 
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geneial sufficient to restrain the ministers of the crown fiom 
a wanton or injurious exertion of this great prerogatue. 

IV But, as the delay of making war may sometimes be 
detrimental to individuals, who have suffered by depredations 
from foieign potentates, oui laws liave in some respects aimed 
the subject with poweis to impel the preiogative, by directing 
the ministers of the ciown to issue letters of marque and re- 
prisal upon due demand the pierogative of granting which 
is neaily related to, and plainly derived from, that other of 
making war, this being indeed only an incomplete state of 
hostilities, and generally ending m a formal denunciation of 
war These letters are grantable by the law of nations \ 
whenevei the subjects of one state aie oppressed and injured by 
those of another, and justice is denied by that slate to which 
the oppiessor belongs In this case lettei s of mai que and repri 
sal (woids used as synonymous and signifying, the latter, a 
taking HI return, thetoimer, the passing the fiontiers in ordei 
to such taking ma^ be obtained, in order to seise the bodies 
oi goods of the subjects of the offending state, until satisfaction 
be made, where vei they happen to be found And indeed this [ 259 ] 
custom of reprisal seems dictated by nature lieiself , for which 
leason we find in the most antient times very notable instances 
of it™ But hcie the necessity is obvious of calling in the 
soveicign powei, to determine when repiisals may be made, 
else eveiy piivate sufferei would be a judge in his own cause 
In puisuance of whicli principle, it is with us declared by 
the statute 4 Hen V c 7, that if any subjects of the lealm 
aie oppressed in the time of tince by any foreigners, the king 
will giant marque m due form, to all that feel themselves 
grieved M^hich form is thus dnected to be obseived" the 
siiffeier must first apply to the lord privy-seal, and he shaH 
make out lettei s of request [of i estitution] under the pnvy- 
seal , and if, aftei such request of satisfaction made, the party 
requiied do not within convenient time make due satisfaction)'^ 

^ Grot djb&p/3 c2§4&5 won at the Elian games by his father j 

1 Dufresno, tit Afarca Ucleus, and for debts due to mai^ pru - 

See the account given by Nestor, vate subjects of the Pyhau kiugdoiu, ^ 
in the eleventh book of the Iliad, of the out of which booty the king took three 
reprisal made by himself on the Epeian hundred bead of cattle for hts own de- 
nation , from whom he took a multitude maud, and the rest were equital^y di- 
of cattle, as a satisfaction for a prue vided among the other creditors. 
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or restitution to the party grieved, the lord chancellor shall 
make him out letters of marque under the great seal ; and by 
virtue of these he may attack and seise the property of the 
aggressor nation, without hazard of being condemned as a 
robber or pirate. 

V Upon exactly the same reason stands the prerogative of 
granting safe-conducts, without which by the law of nations 
no member of one society has a right to intrude into anothei 
And theretore Pulfendorf very justly resolves ", that it is left 
in the power of all states, to take such measures about the 
admission of sli angers, as they think convenient , those being 
ever excepted who aie driven on the coast by necessity, or by 
any cause that deserves pity or compassion Great tenderness 
IS shewn by our laws, not only to foreigners in distress (as 
will appeal when we come to speak of shipwiecks), but with 
legard also to the admission of strangers who come sponta- 
neously For so long as their nation continues at peace with 
ours, and they themselves behave peaceably, they are under 
£ 260 ] the king*s protection , though liable to be sent home whenevei 
the king sees occasion But no subject of a nation at war 
with us can, bj the law of nations, come into the lealm, noi 
can tiavel himself upon the high seas, or send his goods and 
meichandize from one place to another, without danger of 
being seised by om subjects, unless he has letters of safe- 
conduct, which by divers antient statutes^ must be granted 
under the king^s gieat seal and enrolled in chancery, or else 
are of no effect the king being supposed the best judge of 
such emergencies, as may deseive exemption from the geneial 
law of arms But passports under the king’s sign-manual, 
or licences from his embassadors abroad, are now more usual- 
Ijr obtained, and are allowed to be of equal validity. 

Indeed the law of England, as a commeicial conntiy, 
pays a very particular regard to foreign merchants, m innu- 
merable instances One I cannot omit to mention that by 
carta P it is provided, that all merchants (unless pub- 
licly prohibited before hand) shall have safe-conduct to depart 

" Law oi N and N b 3 c S § 9 
J5Hen VJ c s 18 Hen VI, 

« 8 VI c 2, 


p r.30. 
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from, to come into, to tarry in, and to go through England, 
foi the exercise of merchandize, without any unreasonable 
imposts, except in time of war and if a war breaks out 
between us and their country, they shall be attached (if m 
England) without harm of body or goods, till the king or his 
chief justiciary be informed how our merchants are treated 
jn the land with which we are at wai , and, if ours be secure 
in that land, they shall be secure in ouis This seems to 
have been a common rule of equity among all the northern 
nations ; for we learn from Stiernhook % that it was a maxim 
among the Goths and Swedes, quam legem exteri rtobis 
posuere^ eandem tUis ponemus'' But it is somewhat extra- 
ordinary that It should have found a place m magna ^arta^ a 
mere interior treaty between the king and his natural- born 
subjects which occasions the learned Montesquieu to remark 
with a degree of admiration, “ that the English have made 
“ the piotection of foieign merchants one of the articles of f 261 ] 
“ their national liberty^ ” But indeed it well justifies another 
observation which he has made*, “ that the English know 
better than any otlier people ujion earth, how to value at 
‘‘ the same time these three gieat advantages, religion, 

‘‘ libeity, and commeice ” Veiy different from the genius 
of the Roman people, who in their maniieis, their consti- 
tution, and even in their laws, treated commerce as a dis- 
honourable employment, and piohibited the exercise thereof 
to persons of birth, or rank, or fortune ^ and equally dif- 
ferent from the bigotry of the canonists, who looked on trade 
as inconsistent with chiistianity ", and deteimined at the 
council of Melfi, under pope Urban II A D 1090, that it 
was impossible with a safe conscience to exercise any traffic, 
or follow the profession of the law (4) 

Dejure Stiecm 1 3 c 4 ttarius dehet esse mercator , attt a% wo- 

*■ Sp L 20 13 luent esse, peq^ficviiur de ecc/esia Dei 

“ Ibid 20 7 Becret 1 88 11 

* Hobdvares natahbus, el hanorum Falsa Jit 2 ^oen%tentia [intc?] cum 

luce consjiicuosj et pafrimonto duiores» peintus ab officui cunali vel negotiah 
jfemiciosum urbiFus mercimomum ev~ non receditf quae sine jieccatis agi vlla 
ercere praht&emus C 4 63 3 rattone non jiraevalet Ac% Coned apud 

“ Homo mercator vu aut nunguam Baron c 16, 

2 *ote$t Beo placere , et idea nullus chns-> 


(4) By a senes of temporary acts, which commenced about the middle of 
the last reign, the residence of aliens m this country has been put under 
T 2 some 
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These are the principal preiogatives of the king respect- 
ing this nation’s intercom se with foreign nations ^ m all of 
which he is consideied as tlie delegate oi lepresentative of 
his people But in domestic affairs he is consideied in a 
great variety of chaiacteis, and fiom thence there arises an 
abundant number of other pieiogali\es 

I Finsr, he is a constituent paitof the supreme legisla- 
tive power , and, as such, has the preiogative of i ejecting 
such provisions in pailiament, as he judges impioper to be 
passed The expediency of which constitution has befoie 
been evinced at laige* I shall only faithei icmaik, that the 
king IS not bound by an\ net of paihameiit, unless he be 
named therein by special and paiticiilai wouls The most 
general words that Ctin be devised (“ any peison or persons, 
“ bodies politic oi coipoiate, &c ”) affect not him in the 

C 262 ] least, if they may tend to lestiam oi dimmish any of his 
lights or interests y Foi it would be of most mischievous 
consequence to the public, if the stiength of the executive 
power were liable to be cm tailed without it’s own expiess 
consent, by constiuctions and implu ntunis of the subject 
Yet, wheie an act of parliament is expies^ly made foi the 
pieservation of public lights and the supjnession of public 
wrongs, and docs not mteifei e witli tbe established lights oi 
the Cl own, it is said to be binding as well upon the king as 
upon the subject and, likewise the king ni<iy take the benefit 
of any particular act, though lie be not especially named 

II Thi- king is consideied, in the next place, as the ge- 
neialissimo, oi the fiist m the nulitaiy command, witlnn the 
kingdom The great end of society is to piotect the weakness 
of individuals by the united stiength of the community and 
the principal use of govern ment is to diicct that united 

" Ch 2 p 1 <14 ^ Ibid 7 1 

S' 1 1 Rep 74 7 Rep 32 

home restiictions, the general objects of which aic to keep the government 
informed fiom time to time of the number, names, cn cumstances, and 
places of abode of resident foieigneis, and also to arm it with a power of 
summanly sending them out of the kingdom whenever it shall think such 
a measure necessary 
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stieiigth in the best and most effectual mannei, to answer the 
end proposed Monarchical government is allowed to be the 
fittest ot any foi this pin pose it follows theiefoie, from the 
veiy end of it’s institution, that in a monaichy the military 
powei must be tiusted in the hands ot the pimce 

In this capacity therefoiCj ot general ot the kingdom, the 
king has the sole powei ot laismg and regulating fleets and 
airnies Of the mannei in which they aie laiscd and legu- 
lated I shall speak moie, when I come to consider the mili- 
tary state We aie now only to considei the pierogative of 
enlisting and of governing them, which indeed was disputed 
and claimed, contiar)- to all leason and piecedent, by the long 
paihament of king ChailesI , but, upon the lestoratiou of 
his son, was solemnly declaied by the statute 13 Car II c 6 
to be in the king alone, toi that ihe sole supreme govein*' 
merit and command of the iniUtia within all his majesty’s 
realms and dominions, and of all foices by sea and land, and 
ot all forts and places ot stiength, evei was, and is the un- 
doubted right of his majesty, and lus royal piedecessors, kings 
and queens ot Faigland , and that both or either house of 
parliament cannot, uoi ought to, pietend to the same 

This statute, it is obvious to observe, extends not only to 
fleets and armies, but also to forts, and olhei places of 
stiength, within the realm the sole prerogative as well of 
erecting, as manning and goveiiiing ot which belongs to the 
king m his capacity of geneial ot the kingdom’’ and all 
lands were formerly subject to a tax, for building of castles 
wherever the king thought propel Tins was one of the 
three things, from contributing to the performance of which 
no lands were exempted, and therefore called by our Saxon 
ancestors the htnoda necesbtlas sc poiihs 'tepa^atto^ aiczs con- 
stnictto, et evpe(hit.o contra hostem ^ And this they were called 
upon to do so often that, as sir Edward Coke from M Parrs 
assures us^, there were in the time of Henry 1 1. 1115 castles 

3 Inst SO “ 2 Inst 31 

*■ Cowl’s Interp tit i.astello} tun ope 
ratio Sold Jan Ang I 43 

T 3 
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subsisting in England (5) The inconveniences of which, 
when granted out to private subjects, the lordly barons of 
those times, were severely felt by the whole kingdom ; for, 
as William of Newburgh remarks in tl>e retgn of king Stephen, 
“ erant tn Anglia qmdammodo tot ^ege% potms tyrannic 
quot domim castellcn'um ” but it was felt by none more 
sensibly than by two succeeding piinces, king John and king 
Henry HI. And therefore, the greatest pait of them being 
demolished in the barons’ wars, the kings of aftertimes have 
been very cautious of suffering them to be lebuilt in a forti- 
fied manner . and sur lulward Coke lays it down % that no 
subject can build a castle, or house of strengtli, imbattled, or 
other foi tress defensible, without the licence of the king, for 
the danger which might ensue, if every man at his pleasure 
might do it. 

It is partly upon the same, and partly upon a fiscal fbnnd- 
ation, to s$ecure his marine revenue, that the king has the 
[ 264? ] prerc^ative of appointing poits and havensy or such places 
only for persons and merchandize to pass into and out of the 
ireal'rn, as he m his wisdom sees proper. By the feodal Uw, 
all navigable livers and havens were computed, among the 
'tegalia^y and were subject to the sovereign of the state And 
m England it hath <ilways been holden that the king is loi d 
of the whole shore and particulaily is the guardian of the 
ports and havens, which are the inlets and g^tes of the realm*’: 
and therefore, so early as the reign of king John, we find 
ships seised by the king’s officers for putting in at a place 
that was not a legal port These legal ports were undoubt- 

« 1 Inat 5 ^ Dav 9 36 

^ 2 Feud t 56 Crag I 15 15 ' Madox bist cx(.br530. 

8 F N B IIS 

(5) It might be inferred from the manner m which thra quotation is 
introdoced, that Henry the second liimself was a great erecter of castles 
The fact 18, that these castles were baronial residences multiplied during 
the weak and turbulent reign of Stephen , that Henry fdt the inconveni- 
ence of them even before his succession , and made it one of the secret 
articles of his treaty with Stephen, that every castle built in his reign should 
be pulled dpwn , however Stephen neglected, or was unable to perform 
this, and it was one of the first of Iltnry’s own acts after his accession. 
Ld Litt He B 1 & 2 
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edly at first assigned by the ci own , since to each of them a 
couit of portinote is incident \ the jurisdiction of which must 
flow from the loyal authority the great ports of the sea are 
also referred to, as well known and established by, statute 
4 Hen, IV c 20 which prohibits the landing elsewhere under 
pain of confiscation , and the statute 1 Eliz c 1 1 recites, that 
the franchise of lading and discharging had been frequently 
granted by the crown 

But though the king had a power of granting the fran- 
chise of havens and ports, yet he had not the power of re- 
sumption, or of narrowing and confining their limits when 
once established, but any person had a nglit to load or dis- 
charge his mcichandize in any part of the haven , whereby 
the levenue of the customs was much impaired and dimin- 
ished, by fraudulent landingb m obscure and private corners 
This occa'^ioned the statutes of f Eliz c 11 and 13 & 1 4 Car II 
c 1 1 § 14 which enable the crown by commission to ascertain 
the limits of all ports, and to assign proper wharfs and quays 
in each poit, for the exclusive landing and loading of mer- 
chandize 

The erection of beacons, light-houses, and sea-maiks, is 
also a branch of the loyal prerogative whereof the first was 
antiently used m older to alarm the country, in case of the [ 265 
approach of an enemy , and all of them are signally useful in 
guiding and piescrvmg vessels at sea by night as well as by 
day For this purpose the king hath the exclusive power, 
by commission iindei his great seal to cause them to be 
erected in fit and convenient places % as well upon the lands 
of the subject as upon the demesnes of the ciowii which 
power is usually vested by letteis patent in the office of lord 
high admiral " And by statute 8 Eliz c 1 3* the corporation 
of the Trinity-house are empowered to set up any beacons or 
sea-marks wherever they shall think them necessary , and if 
the owner of the land or any other person shall destroy them, 
or shall take down any steeple, tree, or <>ther known sea-mark, 

^ 4 Inst 148 Rot Oaus. I Ste XI wi 42 Pfyn 

‘ 3 Inst 204 4 Inst 148 on 4 Inst 136 

* " 1 Sid 158 4 InbLl49 
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he shall foifeit 100/. or in case of inability to pay it, shall be 
tpso facto outlawed 

To this branch of the prerogative may also be referied the 
power vested in Ins majesty, by statutes 1 2 Car II c 4? and 
29 Geo II c 16 of prohibiting the expoitation of arms oi 
ammunition out of this kingdom under severe penalties and 
likewise the right which the king has, whenevei he sees pro 
per, of confining his subjects to stay within the realm, or ol 
recalling them when beyond the seas By the common law 
every man may go out of the lealm foi whatevei cause he 
pleaseth, without obtaining the king’s leave, piovided he is 
under no injunction of staying at home (which libeity was 
expressly declai ed iii king John’s great charter [c. 42], though 
left out m that of Henry III ), but, because tliat e^ely man 
ought of light to defend the king and his realm, thereloic the 
king at his pleasure may command him by his wiit that he go 
not beyond the seas, or out ot the lealm, without licence , 
and if he do the contiary, he shall be punished foi disobeying 
' the king’s command Some peisons theie antiently were, 
that, by reason of then stations, wei e under a perpetual pro- 
hibition of going abroad without licence obtained , among 
which were leckoned all peers, on account of then being 
[ 266 ] counsellois ot the crown, all knights who were bound to de- 
fend the kingdom from invasions, all ecclesiastics, who weie 
expressly confined by the fourth chaptei ot the constitutions 
of Clarendon, on account ot then attachment lu the times ot 
popery to the see of Rome all aicheis and othei mtiflceis, 
lest they should mstiuct foreigners to rival us iii then several 
trades and manufactiiics Tins was law in the times of But- 
ton p, who wiote m the reign of Edward 1 and sn Ed waul 
Coke ‘Ogives us many instances to this effect in the time ot 
Edward III In the succeeding reign the affaii ot travelling 
wore a very diffeieiit aspect, an act of parliament being made'', 
forbidding all persons whatevei to go abroad without licence , 
except only the lords and other great men of the realm , and 
tiue and notable merchants, and the king’s soldiers But 
this act was repealed by the statute 4 Jac I cl. And at 
present every body has, or at least assumes, the hbeity of 

• F K B 85 13 Inat 179 

I* c 12^ r 5 Rich II St 1 c 2, 
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going abioad when he pleases. Yet undoubtedly if the king, 
by writ of ?ie exeat 'legmim, undei his great seal or pi ivy seal, 
thinks pioper to prohibit him from so doing , or if the king 
sends a wiit to any man, when abroad, commanding his re- 
turn, and in either case the subject disobeys , it is a high 
contempt of the king’s preiogative, for which the offender’s 
lands shall be seised till he leturn , and then he is liable to 
fine and impiisonment ® (6) 

III Another capacity, in winch the king is consideied 
m domestic affaiis, is as the fountain of justice and geneial 
conseivatoi of the peace of the kingdom J3y the fountain of 
justice the law does not mean the autho) oi ojiginal^ but only 
the diUiilmto^ Justice is not derived fiom the king, as tiom 
his Jfee gift , but lie is the stewaid of the public, to dispense 
it to whom It IS due^ lie is not the spiing, but the resei- 
vou , fiom wJietice light and equity arc conducted, by a 
thousand channels, to cveiy individual The oi igmal powei 
of jLidicatuie, by the fundamental piinciples of society, is 
lodged in the society at laige but as it would be impracti- [ 267 ] 
cable to lendei complete justice to every iiulividual, by the 
people in then collective capacity, theicfoie every nation has 
committed that powei to ceitain select magistrates, Avho with 

* 1 Hawk V C c 22 nt jushhum facial nmversis Bract 

Ad hoc aulem crentus esl it efectus, I \ h \ c 9 § ^ 


(6) The writ of uccieat icgno is now ipplicJ iii the court of chancciy 
to other til'll! the st \tc purposes for which it was on^inallv framed In 
James the fiist’s tunc, i usage conuncnccd, which time has legalised, of 
granting the writ for the fiirtheiance of justice in cnil suits , and it issues 
now as a mode of procuring bail for an equitable demand, where the part) 
applying will make an affidavit tint the parly sued is going abroad, .uul 
that the equitable debt will be endangered his so doing It is also used 
where a party has been decreed by the ecclcM istic d court to pay ilimony 
and costs, and is about to withdraw himself fioin the icach of that court’s 
jurisdiction A bill is filed ir these eases, founded on the affidavit, and 
prays for the writ , the granting it is matter of discretion, and as it is a severe 
process, .iiid such use of it is a departure fiotn its original purpose, the 
discretion is exercised with great caution If granted, it usually issues to 
the sheriff commanding him to make the defendant find sufficient suicty 
that he will not leave the realm without the couit’s permission, and m 
default of his finding such surety to commit him to piison Maddock's 
Chanc Pract 2 226 
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more ease and expedition can heai and determine complaints, 
and m England this authority has immemorially been exer- 
cised by the king or Ins substitutes. He therefore has alone 
the light of erecting couits of judicature for, though the 
constitution of the kingdom hath intiusted him with the 
whole executive power of the laws, it is impossible, as well as 
improper, that he should peisonally cany into execution this 
gieat and extensive trust it is consequently necessaiy, that 
courts should be erected, to assist him in executing this powei , 
and equally necessary, that, if erected, they should be erected 
by Ins authority And hence it is, that all jurisdictions of 
courts are either mediately or immediately derived from the 
crown, their proceedings run geneially m the king’s name, 
they pass under his seal, and aie executed by his officers 

It is probable, and almost certain, that in very early times, 
before oui constitution arrived at it’s full perlection, our kings 
m person often heard and determined causes between paity 
and party (7) But at present, by the long and uniform usage 
of many ages, our kings have delegated their whole judicial 
power to the judges ot then several courts , which are the 
grand depositaries oi the fundamental laws of the kingdom, 
and have gamed a known and stated jurisdiction, regulated 
by certain and established lules, which the crown itself can- 
not now altei but bj- act of parliament “ And, in order to 
maintain both the dignity and independence of the judges m 
the superior courts, it is enacted by the statute 12 & 13 W III ' 
C.2 that their commissions shall be made (not, as formerly, 
(In? ante bene plactto, but) qitamdiu bene se gesserint, and then 
salaries ascei tamed and established, but that it may be lawful 
to remove them on the addiesss of both houses of pailiament 
And now by the noble improvements of that law m the statute 
of 1 Geo III c 23, enacted at the earnest recommendation of 
[ 268 ] the king himself from the thione, the judges are continued m 
their offices during their good behaviour, notwithstanding 
any demise of the crown, which was formerly held imme- 
diately to vacate their seats, and their full salaries are abso- 

«* 2 Hawk P C c I ^ Lord Raym 747 


(l) beeVol III p 41 
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lately secured to them during the continuance of their com- 
missions , his majesty having been pleased to declare, that 
“ he looked upon the independence and uprightness of the 

judges, as essential to the impartial administiation of 
“ justice , as one of the best securities of the rights and 
‘‘ liberties of his subjects , and as most conducive to the 
“ honoui of the ciown*.” 

In criminal proceedings, or prosecutions toi olTences, it 
would still be a highei absurdity, it the king pcisonally sate 
in judgment , because in regaid to these he appeals iii another 
capacity, that of prosecutot All offence', are either against 
the king's peace, or his crown and dignity .ind aie so laid in 
every indictment For though in then consequences they 
geneially seem (except in the case ot tieason tUid a very 
few otheis) to be rather offences against the kingdom than 
the king, yet, as the public, which is an invisible body, has 
delegated all it's powei and rights, with regard to the execu- 
tion of the laws, to one visible magistiate, all affionts to that 
power, and breaches of those rights, aie immediately oflences 
against him, to whom they aie so delegated by the public 
He is theiefore the proper person to prosecute for all public 
offences and breaches of the peace, being the peison injured 
in the eye of the law And this notion was earned so far m 
the old Gothic constitution (wherein the king was bound by 
his coronation oath to conserve the peace), that m case of any 
forcible mjuiy offeied to the person of a fellow-subject, the 
offendei was accused of a kind ot peijuiy, in having violated 
the king^s coronation oath , dicchaiui Ji egissc juramcjitum 7 egts 
jmatum^ And hence also arises anothei bianch of the jire- 269 
rogative, that of offences , for it is reasonable that 

he only who is injured should have the power of forgiving 
Of prosecutions and pardons I shall treat more at large here- 
after , and only mention them here; m this cursory manner, 
to shew the constitutional grounds of this power of the crown, 
and how regularly connected all the links are in this vast 
chain of prerogative, 

* Com Journ 3 Mar 1761 so also, when the chief justice fhorpe 

y Stiernh de jure Goth IS c 3 was condemned to be hanged for bribe- 
A. noUon somewhat similar to this may ry, he was said sacraynentum fhmtm 
be found in the Mirror, cl § 5 And regts /regtsse Rot Pari 25 Ed'v III 
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In this distinct and sepaiate existence ot the judicial powei 
in a peculiar bod^ of men, nomin.ited indeed, but not re- 
mo cable at pleasure, by the crown, consists one mam pre- 
servative ot the public liberty, which cannot subsist long in 
any state, unless the administiation ot common justice be in 
some dogiee separated both fiom the legislative and also tiom 
the executive powei Weie it joinetl with the legislative, 
the life, liberty, and propeity ot the subject would be m the 
hands of aibitrary judges, whose decisions would be then 
regulated only by then own opinions, and not by any funda- 
mental pi inciples of law, winch, though legislators may de- 
part fiom, yet judges aie bound to obscivc Wcic it joined 
with the executive, this union might soon be an over-balance 
toi the legislative Foi which leason, by the statute ot 
10 Cl c 10 which abolished the coint of stai-chambei, 
effectual care is taken to lemove all judicial power out ot the 
hands of the king’s pi ivy council, who, as then was evident 
fiom lecent instancea, might soon be inclined to pronounce 
that for law, which was most agieeable to the prince or his 
officers Nothing tlierefoie is more to be avoided, in a fiec 
constitution, than uiiitiiig the piovmces of a judge and a 
minister of state And indeed, tliat the absolute powei, 
claimed and exercised in a neighbouiuig nation, is moie tole- 
lable than that ot the eastern empires, is ni gieat measuic 
owing to then having vested their judicial powei in then 
parliaments, a body separate and distinct fioni both the 
legislative and executive and if evei that nation recovers it’s 
formei liberty, it will owe it to the effoits ot those assemblies 
In Tuikey, where eveiy thing is centeied m the sultan oi 
[ 270 ] Ins ministeis, despotic power is in it’s meridian, and weais a 
more dreadful aspect 

A CONSEQUENCF of tliis prerogative is the legal uliquity of 
the king. His majesty, in the eye of the law, is always pre- 
sent m all his courts, though he cannot personally distribute 
justice* His judges are the mirror by which the king’s 
image is reflected It is the regal office, and not the royal 
pel son, that is always piesent in the couit, alwajs ready to un- 
dertake prosecutions, oi pronounce judgment, for the benefit 


* Forlesc c 8 2 Inst, 186 
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and piotection of the subject And fiom this ubiquity it 
follows, that the king can never be nonsuit*^, for a nonsuit 
IS the desertion ot the suit oi action by the non-appearance 
of the plaintiff in couit Foi the same reason also, m the 
foims of legal pioccedings, the king is not said to appear hy 
attorney y as othei men do, toi in contemplation of law 
he IS always piescnt m court ^ 

From the same oiiginal, the king’s being the fountain of 
justice, we may also deduce the pieiogative of issuing pro- 
clamations, which IS vested in the king done l^'liesc pro- 
clamations have then a binding foite, when (as sir Edward 
Coke obseives*^) they aie grounded upon and enforce the 
laws of the leahn Foi though the making of laws is en- 
tnely the woik of a distinct pait, the legislative bianch, of 
the sovereign pnwei, yet the manner, time, and ciicumstances 
ot putting those laws in execution must tiequently bt left to 
the disci ctioii of the executive m.igistiatc And therefoie 
Ills constitutions oi edicts conceiiiiiig these points, which we 
call pioclamatioiis, aic binding upon the subject, vvheie they 
do not either conti.ulict the old laws oi tend to establish new 
ones, but only cnloice the execution of such laws as are 
aheady in being, in such manner us the king shall judge ne- 
cessaiy Thus the established law is, tli it the king may pro- 
hibit any ot his subjects tiom leaving the lealin a pioclam- 
ation theiefoie lorbidchng this in gencril foi three weeks, 
by laying an cmbaigo upon <dl shipping m time ot wai will [ 271 ] 
be equally binding as an act ot parliament, because touncled 
upon a pi 101 law lint a pioclaniation to lay an embaigo in 
time of peace upon all vessels laden with wheat (though in 
the time ot a public scaicity) being contrary to kiw, and par- 
liculaily to statute 22 Cai II c IS the adviseis of such a pro- 
clamation, and all peisons acting nndei it, found it necessaiy 
to be iiideiTuiified by a special act of paihament, 7 Geo III 
c 7 A proclamation lor disarming papists is also binding, 
being only in execution ot wliat the legislature has first or- 
dained but a pioclamation foi allowing aims to papists, or 
lor disaimmg any piotestant subjects, will not bind, because 
the fiist would be to assume a dispensing power, the latter 


‘ Co Litt 139 
^ Finch L 81 
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a legislative one, to the vesting of either of which in any 
single person the laws of England are absolutely strangers 
Indeed by the statute 31 Hen VIIL c. 8 it was enacted, 
that the kmg^ proclamations should have the force of acts of 
parliament , a statute, which was [calculated to introduce the 
most despotic tyranny, and which must have proved fatal to 
the libeities of this kingdom, Jiad it not been luckily repealed 
in the minority of his successor, about five years after 

IV The king is likewise the fountain of honour, of office, 
ani^ of privilege , and this in a diffei ent sense from that 
wherein he is styled the fountain of justice , for here he is 
really the parent of them It is impossible that government 
can be maintained without a due subordination of rank , that 
the people may know and distinguish such as are set over 
them, in order to yield them their due respect and obedience; 
and also that the officers themselves, being encouraged by 
emulation and the hopes of superioiity, may tlie bettei dis- 
charge their functions and the law supposes that no one 
can be so good a judge of then several merits and services, 
as the king himself who employs them It has therefoie 
intrusted him with the sole powei of conferring dignities and 
honours, m confidence that he will bestow them upon none 
but such as deserve them And theiefore all degrees of 
[ 272 ] nobility, of knighthood, and other titles, are received by im- 
mediate giant fiom the crown, either expressed in writing, 
by writs oi letteis patent, ns in the creations of peers and 
baronets, or by corporeal investituie, as in the creation of a 
simple knight. 

From the same principle also aiises the prerogative of 
erecting and disposing of offices for honours and offices are 
in then nature convertible and synonymous All offices 
under the crown cany in the eye of the law an honour along 
with them , because they imply a superiority of parts and 
abilities, being supposed to be always filled with those that 
are most able to execute them. And, on the other hand, all 
honours m their oiiginal had duties or offices annexed to 
them an earl, comes, was the conseivator or governor of a 
county, and a knight, mzles, was bound to attend the king 

' Stat I Edw VI c 12 
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in his wars. For the same i eason therefore that honours are 
in the disposal of the king, offices ought to be so likewise 
and as the king may create new titles, so may he create new 
offices but with this restiiction, that he cannot create new 
offices With new fees annexed to them, nor annex new fees 
to old offices , for this would be a tax upon the subject, which 
cannot be imposed but by act of parliament Wheiefore, 
m 13 Hen IV, a new office being created by the king’s 
letters patent for measniing cloths, with a new fee for the 
same, the letters patent were, on account of the new fee, re- 
voked and declared void m parliament 

Upon the same, or a like reason, the king has also the pre- 
logative of conferring privileges upon private persons. Such 
as granting place or precedence to any of his subjects as shall 
seem good to his royal wisdom ^ • or such as converting 
aliens, oi persons born out of the king’s dominions, into 
denizens , whei eby some very considerable privileges of natu- 
ral-born subjects are conferred upon them. Such also is 
the prerogative of erecting corpoiations , whereby a number 
of puvate persons are united and knit together, and enjoy 
many liberties, powers, and immunities in their political capa- 
city, which they were utterly incapable of m their natural. [ 273 ] 
Of aliens, denizens, natural-born and naturalized subjects, 

I shall speak moie largely in a subsequent chaptei , as also of 
coipoiations at the close of this book of our commentaries. 

I now only mention them incidentally, in order to lemark the 
king’s pieiogative of making them , which is grounded upon 
this foundation, that the, king, having the sole administration of 
the government m his hands, is the best and the only judge, 
in what capacities, with what privileges, and under what 
distinctions, his people are the best qualified to serve, and td 
act under him A principle, which was earned so far by 
the imperial law, that it was determined to be the crime of 
sacrilege, even to doubt whether the prince had appointed 
proper officers in the state ^ 

^ 2 Inst S3S ojjorlet , sacnlegn mim msiar eU, e/u6i- 

* 4 Inst 361 tare an is dignus silf quem elegent im- 

Ihsputart de pnne^h judiao non perator C 9 29 S 



273 


THE RIGHTS 


Book I. 


V« Anotheh light, m which the laws of England con- 
sidered the king with regard to domestic concei ns, is as the 
aibiter of commerce By commerce, 1 at present mean 
domestic commeice only. It would lead me into too large a 
Reid, it I were to attempt to enter upon the nature of foieign 
trade, it’s privileges, regulations, and restrictions , and would 
be also quite beside the purpose ot these commentaries, which 
me confined to the laws of England wliereas no municipal 
laws can be sufficient to ordei and deteimine the veiy exten- 
sive and complicated affaiis ot tiaffic and merchandize, 
neithei can they have a proper authority foi this pm pose 
For, as these aie transactions earned on between subjects 
of independent states, the municipal laws of one will not be 
regarded by the othei Foi which leason the affaiis of 
commerce are legulated by a l*iw of then own, called the law 
merchant ov hx meicaiona, w^hich all nations agiee in and 
take notice of And m paiticulai it is held to be pait ot the 
law of England, which decides the causes of merchants by 
the general rules which obtain in all commercial countries , 
and that often even m matteis relating to domestic tiade, as 
fbi instance with legaid to the di awing, the acceptance, and 
tianster ot inland bills ot exchange ‘ 

n 274 ] With us in England, the king’s pieiogative, so far as it 
relates tomeie domestic commerce, will fall principally undei 
the following ai tides 

First, tlie establishment ot public marts, or places of 
bu;ymg and selling, such as maikets and fairs, with the tolls 
theieunto belonging These can only be set up by vutue of 
the king’s giant, oi by long and immemorial usage and pie- 
sciiption, which piesupposes such a grant 'Jlie limitation 
of these public resoits, to such time and such place as may be 
most comenient lor the neighbourhood, foi ms a pait of oeco- 
nomics, or domestic polity , which, considering the kingdom 
as a laige family, and the king as the mastei of it, he clearly 
has a right to dispose and ordei as he pleases (8) 

I Co Litt l’;2 Ld Raym 181 1542 ^ 2 Inst 220 

(s) See Vo] III p 218 The king’s right of establishing markets and 
fairs cannot be exeicisedto the prejudice of interests previously vested, 

and 
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Secondly, the regulation of weights and measures. These, 
for the advantage of the public, ought to be univei sally the 
same throughout the kingdom, being the general cntenons 
which 1 educe all things to the same or an equivalent value. 

But, as weight and measure are things in then nature arbi- 
tral y and uncertain, it is therefoie expedient that they be 
reduced to some fixed rule oi standard which standard it u 
impossible to fix by any written law oi oral proclamation , 
for no man can, by woids only, give another an adequate 
idea of a foot lule or a pound weight It is therefore neces- 
saiy to have recourse to some visible, palpable, mateiial 
standaid, by foiming a comparison with which, all weights 
and measures may be reduced to one uniform size and the 
prerogative of fixing this standard our antient fjw vested ii> 
the Clown, as in Normandy it belonged to the Duke'. This 
standaid was originally kept at Winchestei and we find m 
the laws of king Edgar neai a century before the conquest, 
an injunction that the one measuie, which was kept 
Winchestei, should be observed throughout the realm Most 
nations have regulated the standard of measures of length by 
comparison with the paits of the human body, as the palm, [ 275 ] 
the hand, the span, the foot, the cubit, the ell [vlna, or arm), 
the pace, and the fathom But as these are of different 
dimensions in men of different proportions, our nntien^ 
histouans" inform us, that a new sUndaid of longitudinal 
measure was ascertained by king Henry the first , who com- 
manded that the ulnoy oi antient ell, which answers to th^ 
modem yard, should be made of the exact length of his own 
arm And, one standard of measures of length being gained, 
all others are easily dei ived from thence , those of greatei^ 
length by multiplying, those of less by subdividing, that ori- 
ginal standard Thus, by the statute called compositio idna- 
rum et pey ticai uTTi'i five yards and a half make a perch, and 
the yard is subdivided into three feet, and each foot into 
twelve inches which inches will be each of the length of 
three grains of barley Superficial measures are derived by 

’ Gi Comtwn c le “Will Malmsb in vUa Hen 1 

cap 8 Spelm Hen I apud WiJkins, 299 


and therefore he can only create them subject t 9 the reitrictiopa iiieation^4 
in the place referred to 

roL ! ^ 
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bquaring those of length , and measures of capacity hy cubing 
them. The standard of weights was originally taken from 
corns of wheat, whence the lowest denomination of weights 
we have is stdl called a grain ; thirty-two of which aie direct- 
ed, by tlie statute called compo^itio mensuiarum^ to compose 
a pennyweight, wheieof twenty make an ounce, twelve 
ounces a pound, and so upwaids And upon tliese piin- 
ciples the first standards were made, which, being originally 
so fixed by the ciown, then subsequent regulations have been 
generally made by the king in parliament. Thus, under 
king Richard I m his parliament holdeii at Westmmstei, 
A D vll97, It was ordained that there should be only one 
weight and one mcasuie throughout the kingdom, and that 
the custody of the assize, or standard of weights and mea- 
suies, sjiould be committed to certain peisoiis in every city 
and borough ^ , fi om whence tlic antient office of the king’s 
aulnager seems to have been derived, whose duty it was, tor 
a certain fee, to measui c all cloths made for sale, tdl the office 
wfis abolished by the statute 11 & 12 W III c 20 In king 
Jolm’s time thi^ oidinance of king Richard was frequently 
t 276 ] dispensed with fbi money ^ which occasioned a provision to 
be made foi enfoicmg it, in the great chaiters of kmg John 
and his son These oi iginal standards were called pofuhis 
regn^ and menmra donitnt legts^ , and are diiected by a 
variety of subsequent statutes to be kept m the exchequer, 
and all weights and measui es to be made conformable tliere- 
tot But, as sir Edward Coke obser%es“, though this hath 
so often by authority of pail lament been enacted, yet it 
eould never be effected , so forcible is custom with the mul- 
titude (9) 

o Iloved Matth Pms. ^ l4Edw III st I c 12 25 Edw 

V Hoved AD 1201 TIT st 5 t 9&10 16 Rich II c 3 

9 Hen III c 25 8 Hen VI c 5 II Hen VI c 8 

^ Plac SSEdw I afmd Cowelsin- 11 Hen VII c 4 22 Car II c 8 

terp Ul pondits regia “ Inst 4 1 . 

ne( 2 12 


(9) Another attempt to introduce a uniformity of weights and measures 
has been made by the SG 4 e 74 the operation of which, by the 
6 G 4 c 12 , 15 postponed to the 1st day of January 1826 By this statute, 
an iin[ enal standard yard, pound, gallon, and bu^el for heaped mea- 
sure, are fixed, and the principle laid down, on whibh they may be 
tenewed, if lost or destroyed Models and copies of these and their 

parts. 
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Thirdly, as money ]{» the medium of commerce, it is the 
king’s prerogative, as the arbiter of domestic commerce, to 
give It authority, or make it cuirent Money is an universal 
medium, or common standard, by comparison with which 
the value of all merchandize may be ascertained or it is a 
sign, which represents the respective values of all commo- 
dities Metals are well calculated for this sign, because they 
are duiable, and are capable of many subdivisions . and a pre- 
cious metal is still better calculated for this puipose, because 
it IS the most portable A metal is also the most proper for a 
common measure, because it can easily be reduced to the same 
standard m all nations and eveiy particular nation fixes on 
it il^s own impression, that the weight and standard (wherein 
consists tlie intrinsic value) may both be known by inspection 
only 

As the quantity of precious metals increases, that is, the 
more of them there is exti acted from the mine, this universal 
medium or common sign will sink in value, and grow less 
precious Above a thousand millions of bullion are calculated 
to have been imported into Europe from Ameiica within less 
than three centuries and the quantity is daily increasing. 
The consequence is, that more money must be given now 
for the same commodity than was given an hundred years ago. 
And, if any accident were to diminish the quantity of gold 
and silver, then \alue would pioportionably rise A horse 
that was formerly wortli ten pounds, is now perhaps worth 
twenty and, by any failuie ot cuirent specie, the price may 
be reduced to what it was Yet is the hoise in reality neither 
dearer nor cheaper at one time than another for, if the 
metal which constitutes the coin was formerly twice as scarce 


parts, and multiples, are to be deppsited at the Chamberiain’s Office, 
We«5tmin!>ter, and sent to London, Edinburgh, Dublin, and other cities 
and places The magistrates are to procure them for the use of their 
respective counties, and after the 1st of January 1826, all contracts shall 
be governed by these standards, unless express agreement be made to the 
contrary, and if it be, unless the proportion of the local or special mea- 
sure to the standard be specified in the agreement, such agreement shall 
be null and void The statute then repeals, among a great many others, 
all the statutes cited above 

V 2 
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as at present, the commodity was then as dear at half the 
price as now it is at the whole 

The coming of money is in all states the act of the sove- 
reign power, for the reason just mentioned, that its value 
may be known on inspection. And with lespect to coinage in 
geneial, there aic three things to be consideied theiem , the 
materials, the impression, and the denomination. 

With regaid to the mateiials, sn Edward Coke lays it 
down'", that the money of England must eithei be of gold 
or silver and none othei was ever issued by the royal au- 
thority till 1672, when copper fai tilings and lialfpence were 
coined by king Charles the second, and ordered by procla- 
mation to be curient in all payments, under the value of six- 
pence, and not otherwise. But this copper com is not upon 
the same footing with the other m many respects, paiticu- 
larly with regard to the offence of counteifbiting it (10) And, 
as to the siKei coin, it is enacted hy statute 11 Geo III c 42 
that no tender of payment m silver money, exceeding twenty- 
five pounds at one time, shall be a sulhcient tendei in law, 
for more than its value by weight, at tlie late of 5s 2d an 
ounce (11) 

As to the impiession, the stamping thereof is the unques- 
tionable pierogative of the crown for, though divers bi- 
shops and monasteiies had formerly the privilege of coining 
money, yet, as sir Matthew Hale observes this was usually 
♦ done by special grant from the king, or by prescription, which 

[ 278 ] supposes one, and thereloie was derived fiom, and not in 
derogation of, the loval prerogative Besides that, they had 
only the profit of the coinage, and not tlie power of insti- 
tuting either the impression or denomination , but had usually 
the stamp sent them from the excliequer 

The denomination, or the value for which the coin is to pass 
current, is likewise in the bieast of the king, and, if any 

» 2ln!.l 57Y w 1 p c 191 

(10) SeeVol IV p 98 — 100 

fill By the 56 G 3 c 68 gold is made the only legal tender for pay 
ments within the united kingdom exceeding 40< 
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unusual pieces are coined, that value must be ascertained by 
proclamation In order to fix the value, the weight and the 
fineness of the metal are to be taken into consideration to- 
gether When a given weight of gold oi silver is of a given 
fineness, it is then of the true standaul*, and called esterling 
or steiling metal, a name for which there are vaiious reasons 
given but none of them entirely satisfactory And of this 
sterling or esterling metal all the com of the kingdom must 
be made, by the statute 25 Kdw III st 5 c 13 So that the 
king’s prerogative seemeth not to extend to the debasing oi 
enhancing the value of the com below or above the sterling 
value* though sir Matthew Hale"' appeals to be of another 
opinion The king may also, by his proclamation, legitimate 
foreign coin, and make it current here, declaring at what 
value it shall be taken in payments** But this, I apprehend, 
ought to he by comparison with the standard of our own 
com , otheiwise the consent of parliament will be necessary 
There is at present no such legitimated money , Portugal 
coin being only current by piivate consent, so that any one [ 279 ] 
who pleases may refuse to take it in payment. The king may 
also at any time decry, or cry down, any com of the kmg- 
dom, and make it no longer cuiient' 

V The king is, lastly, consideied by the laws of England 
as the head and supreme governor of the national chinch. 

To enter into the leasons upon which this pierogative is 
founded, is matter lathei of divinity than of law I sliall 
therefore only obseive, that by statute 26 Hen VIII. c 1 (recit- 


* 1 his sundard liath been frequently 
varied in former times , but hath for 
many years past been thus invariably 
settled The pound troy of gold, eon- 
sisting of twenty two carats (or twenty- 
fouith parts) fine, and two of allo}, is 
divided into forty-four guineas and an 
half of tlie present value of 2ls eaeh 

And the pound troy of silver, consist 
ing of eleven ounces and two penny- 
weights pure, and eighteen penny- 
■wei gilts alloy, is divided into sixty- 
two shillings (Sec Folkes on English 
coins ) 

V 


^ Spelm Gloss 203 Diifresne,!!!. 
1 65 ITie most plausible opinion seems 
to bo that adopted by those two ety- 
mologists, that the name was derived 
from the JJsterlingit or £ sterlings , as 
those Saxons were antiently called, 
who inhabited that district of Germany 
now occupied by the Hansetowns and 
their appendages , the earliest traders 
in modern Europe 
' 2 Inst 577 
“ 1 Hal P C 1 94 
Ibid 197 

' I Hal.P C 19T 
3 
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ing that the king’s majesty justly and rightfully is and ought 
to be the supreme head of the church of England , and so 
had been lecogmsed by the clergy of this kingdom in their 
convocation) it is enacted, that the king shall be reputed the 
only supreme head in eaith of the church of England, and 
shall have annexed to the imperial ciown of this realm, as 
well the title and style thereof, as all jurisdictions, authorities, 
and commodities, to the said dignity of supreme head of the 
church appertaining And another statute to the same pui- 
port was made, 1 Eli^, c 1 . 

In virtue of this authority, the king convenes, prorogues, 
restrains, regulates, and dissolves all ecclesiastical synods or 
convocations This was an inherent preiogative of the crown, 
long before the time of Hen VIII as appears by the statute 
8 Hen. VI. c 1 and the many authors, both lawyeis and 
historians, vouched by sir Edward Coke So that the statute 
25 Hen VIII c 19 which restrains the convocation from 
making, or putting in execution, any canons repugnant to the 
king’s pierogative, or the laws, customs, and statutes of the 
realm, was merely declaratory of the old common law ^ that 
part of Jt only being new, which makes the king's loyal assent 
actually necessary to the validity of eveiy canon The con- 
vocation, or ecclesiastical synod, in England, differs consider- 
ably in Its constitution from the synods of othei Christian 
kingdoms* those consisting wholly of bishops, wheieas with 
us, the convocation [in each province] is the miniature of a 
parliament, wherein the archbishop presides with regal state * 
[ 2^80 ] the upper house of bishops represents the house of lords , 
and the lower house, composed of representatives of the 
several dioceses at large, and of each particular chapter 
therein, resembles the house of commons with it’s knights of 
the shire and burgesses^ This constitution is said to be 
owing to the policy of Edward I. who thereby, at one and 
the satne time, let in the inferior cleigy to the privileges of 

* 4 Inst 322, 323 I* is composed of the bishops and super- 

* 12 Hep 72 intendanfcs, and also of deputies, one of 

^ In the diet of Svreden, where the which is chosen by every ten parishes or 

ecclesiastics form one of the branches of rural deanery Mod Un Hist xxxuiu 
the legislature, the chamber of the clergy 1 8 
resembles the convocation of England 
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forming ecclesiastical canons (which before they had not), and 
also intiodiiced a method of taxing ecclesiastical benefices, by 
consent of con\ocation ® 

From this preiogative also, of being the head of the cliuich, 
arises the king’s right of nomination to vacant bishopncks, 
and certain other ecclesiastical prefeimcnts, which will more 
pioperly be considered when we come to treat of the cleigy 
I shall only here observe, that this is now done lu consequence 
of the statute 25 Hen VIII c 20 

As the head of the church, the king is likewise the dennet 
7esottii\ all ecclesiastical causes, an appeal lying ultimately to 
him m chancery fiom the sentence of every ecclesiastical 
judge , which right was lestoied to the ciown by statute 
25 Hen VIII, c 19 as will more fully be shewn hereafter 

* Glib Hist of Exch c 4 


C 4 
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CHAPTER THE EIGHTH. 

OF THE KING’S REVENUE. 


HAVING, III the preceding chapter, consideied at large 
those branches of the king’s prerogative, which con- 
tribute to his royal dignity, and constitute the executive 
power of the government, we pioceed now to examine the 
king’s ^scal pierogatives, oi such as regaid his 'tevenue > which 
the British constitution hath vested in the royal person, in 
order to siippoit his dignity and maintain his powei being 
a portion which each subject contributes ot his property, in 
order to secure the remaindei 

This revenue is either oidmary or extraordinary The 
king’s ordinary revenue is such, as has eithei subsisted time 
out of mind in the crown , or else has been granted by par- 
liament, by way of purchase or exchange, for such of the king’s 
inherent hereditary revenues as were found inconvenient to 
the subject 

When I say that it has subsisted time out of mind in the 
crown, I do not mean that the king is at present in the actual 
possession of the whole of this levernie Much (nay the 
greatest part) of it is at this day in the hands of subjects, to 
whom It lias been granted out from time to tunc by the kings 
of England, which has rendered the crown in some mensiiie 
dependent on the people for its ordinary suppoit and sub- 
sistence So that I must be obliged to lecount, as part of 
the royal revenue, what lords of manors and other subjects 
frequently look upon to be their own absolute inherent rights , 
because they are and have been vested in them and their 
ancestors for ages, though in reality originally derived from 
the giants of our antient princes. 


I The 
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I. The first of the king’s ordinal y revenues, which I shall 
take notice of, is ot an ecclesiastical kind , (as are also the 
three succeeding ones ;) viz the custody of the temporalities 
of bishops by which are meant all the lay revenues, lands, 
and tenements (in which is included Ins baiony) which belong 
to an archbishop’s or bishop’s sec And these, upon the va- 
cancy ot the bishopiick, are immediately the right ol the king, 
as a consequence of his preiogative m chuich matters , wheie- 
by he is considered as the founder of all archbishopncks and 
bishopricks, to wlioin duiing the vacancy they revert And 
lor the same reason, before the dissolution of abbeys, the king 
had the custody of the temporalities of all such abbeys and 
priories as were ol royal foundation (but not of those founded 
by subjects) on the death of the abbot or prior Another 
reason may also be given, why the policy of the law hath 
vested this custody in the king , because, as the successor is 
not known, the lands and possessions of the see would be liable 
to spoil and de\astation, if no one had a property therein. 

Theielore the law has given the king, not the temporalities 
themselves, but the custody ot the temporalities, till such time 
as a successor is appointed, with power of taking to himself 
all the intermediate profits, without any account of the suc- 
ccssoi , and with the right of piesenting (which the crown 
veiy fiequently exercises) to such benefices and other prefer- 
ments as fall within the time of vacation This revenue is 
of so high a iiatuie, that it could not be gi anted out to a 
subjept, before, or even aftei, it accrued but now by the 
statute 14- Edw III st 4 c 4 and 5 the king may, aftei the va- 
cancy, lease the temporalities to the dean and chaptei , saving 
to himself all advow^sons, escheats, and the like Our antient 
kings, and pal ticulai ly William Rufus, were not only i emark- 
able foi keeping the bishopricks a long time vacant, foi the 
sake of enjoying tlie tempoiahties, but also committed hor- 
iible waste on the woods and othei jiaits of the estate, and, 
to Cl own all, would never, when the see was filled up, restore 
to the bishop his tcrnpoialitics again, unless he purchased them 
at an exorbitant price To remedy which, king Henry the [ 283 ] 
first® granted a chai ter at the beginning of his reign, pro- 

‘ 2 Inst 15 

^ Stat 17 Edw II si 2. c 14 F N 
B 32 


^ Mat 
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mising neither to sell, noi Jet to farm, nor take any thing 
from the domains of the church, till the successor was 
installed And it was made one of the articles of the gieat 
charter**, that no waste should be committed in tire tempo- 
ralities of bishopricks, neither should the custody of them be 
sold The same is ordained by the statute of Westminster 
the first e, and the statute 14 Edw III st 4 c 4 (which pei- 
mits, as we have seen, a lease to the dean and chapter) is still 
more explicit in prohibiting the other exactions It was also 
a frequent abuse, that the king would, toi trifling or no 
causes, seise the temporalities of bishops, even during their 
lives, into his own hands but this is guarded against by 
statute 1 Edw III &t.2. c 2 

This revenue of the king, which was foimerly very con- 
siderable, IS now by a customary indulgence almost reduced 
to nothing for at present, as soon as the new bishop is con- 
secrated and confiimed, he usually receives the restitution ol 
his temporalities quite entire, and untouched, from the king , 
and at the same time does homage to his soveieign and then, 
and not sooner, he has a fee-simple in his bishoprick, and 
may maintain an action foi the profits 

II* The king is entitled to a corody, as the law calls it, 
out of every bishopiick, that is, to send one of his chaplains 
to be maintained by the bisliop, or to have a pension allowed 
him till the bishop promotes him to a benehce ^ This is also 
in the nature of an acknowledgment to the king, as fouiidei 
• of the see, since he had formerly the same corody or pension 
from every abbey or priory of royal foundation It is, I ap- 
prehend, now fallen into total disuse though sir Matthew 
Hale says **, that it is due ol common right, and that no pre- 
scription will discharge it 

HI The king also (as was foimerly obseived*) is entitled 
to all the tithes arising in extraparochial places*^ , though 
284 ] perhaps it may be doubted how far this article, as well as the 
last, can be properly reckoned a part of the king's own royal 
revenue , since a corody supports only his chaplains, and 
“ 9 Hen III c 5 Notes on F N B above uUd 

® 3 Edw I c 21 • Page 114 

* Co LUt, 67 141 ^ •j Inst 647 

» r N B 230 
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these extiaparochial tithes aie held under an implied trust, 
that the king will distribute them for the good of the clergy 
in general 

IV The next branch consists in the first-fruits, and tenths, 
of all spiritual preferments in the kingdom , both of which I 
shall consider togetlier 

These weic originally a part of the papal usurpations over 
the clergy of this kingdom , first introthiced bj^ Pandiilph 
the pope’s legate, during the reigns of king John and Henry 
the third, in the see ot Norwich , and afterwards attempted 
to be made universal by the popes Clement V and John XXII. 
about the beginning of the fouiteenth century The first- 
fruits, jr;; oi annates^ were the fiist year’s whole piofits 

of the spiritual prefeiment, according to a rate or valm made 
under the direction of pope Innocent IV by Walter bishop 
of Norwich in 38 Hen III , and afterwards advanced m 
value by commission from pope Nicholas III , A Z) 1292, 
20 Edw I ’ which valuation of pope Nicholas is still pre- 
served in the exchequer™ (l) The tenths, or dectmae, were 
' F N 13 176 ™ 3 Inst 154 

(1) This account is not quite correct Pope Innocent the fourth gave 
the first fruits and tenths a d 1255 to king Henry the third for three 
years, winch occasioned a taxation in the following year, sometimes called 
the Norwich Taxation, and sometimes Pope Innocent’s valor In 1288, 
Pope Nicholas IV (not theThird, as stated m the text) granted the tenths to 
king Edw I for six years towards defraying the expense of an expedition to 
the Holy Land , and that they might be collected to their full value, a 
taxation by the king’s precept was begun in that year (1288), and finished 
as to the province of Canterbury 1291, and as to that of York in the fol- 
lowing j ear, the whole being undei the direction of John bishop of Win- 
chester, and Oliver, bishop of Lincoln 

A third taxation, entitled Nova 'TaxatiOy as to some part of the province 
of York, was made au 1518(11 Edw 2 ) by virtue of a royal mandate di- 
rected to the bishop of Carlisle , chiefly on account of the invasion of the 
Scots, by which the clergy of those border counties were rendered unable 
to pay the former tax 

The taxation of Pope Nicholas is a most important record, because all 
the taxes, as well to our kings as to the popes, were regulated by it, until 
the survey made in the 26 Hen 8 , and because the statutes of colleges which 
were founded before the reformation are also interpreted by this criterion 
Report from Commissioners on Public Records, 1 8 1 2 App Ll p 146 Iti-* 
bomewhat remarkable, that in the edition the taxation of Pope Nicholas IV 

printed 
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the tenth part of the annual profit of each living by the same 
valuation, which was also claimed by the holy see, under no 
better pretence than a stiange misapplication of that piecept 
of the Levjtical law, which directs ", that the Levites 
“ should offer the tenth part of their tithes as a heave-offering 

to the Lord, and give it to Aaion the piiest But 
this claim of the pope met with a vigorous resistance from the 
English parliament, and a vaiiety of acts weie passed to pre- 
vent and restrain it, particularly the statute 6 Hen IV c I 
which calls it a hoirible mischief, and damnable custom 
But the popish cleigy, blindly devoted to the will of a foieign 
master, still kept it on foot , sometimes more secretly, some- 
times more openly and avowedly so that in the reign of 
Henry VIII, it was computed, that m the compass of fifty 
[ 285 ] years 800,000 ducats had been sent to Rome for first-fiuits 
only And, as the clergy expressed tins willingness to con- 
tribute so much of then income to the head of the church, it 
was thought proper (when in the same reign the papal power 
was abolished, and the king was declared the head of the 
church of England) to annex this revenue to the crown , 
which was done by statute 26 Hen VIII c S (confiimed by 
statute I Eliz, c 4* ) and a new valo) hen^cionim was then 
made, by which the clergy aie at present lated 

By these last-mentioned statutes all vicarages under ten 
pounds a year, and all rectoiies under ten maiks, aie dis- 
charged from the payment of first-fruits and it, in such 
livings as continue ihargeable with this payment, the incum- 
bent lives but half a year, he shall pay only one qiiai tei of 
his first-fruits , it but one whole year, then half of them , if 
a yeai and a half, three quaiteis , and if two yeais, then the 
whole , and not otherwise Likewise by the statute 27 
Hen VIII c 8 no tenths are to be paid foi the fiist yeai, for 
then the fiist-fiuits are due and by other statutes of queen 
Anne, m the fifth and sixth years of her reign, if a benefice 
be under fifty pounds pc? annum clear yeaily value, it shall be 
discharged of the payment of fiist-fruits and tenths 
" Numb xviii 26 

printed by H M command, and m pursuance of an address from the house 
of commons founded on the report last cited. Pope Innocent the twenty 
iecoitd M printed in the introductory account, instead of Pope Innocent 
the fourth 




Ch. 8. 


OF PERSONS 


m 


Thus the richer clergy, being, by the criminal bigotry 
of their popish predecessors, subjected at first to a foreign 
exaction, weie afterwaids, when that yoke was shaken 
off, liable to a like misapplication of their revenues, through 
the rapacious disposition of the then leigning monarch till 
at length the piet^ of queen Anne lestoied to the church 
what had been tlms indirectly taken fioin it This she did, 
not by remitting the tenths and first-fruits entirely, but, in a 
spirit of the truest equity, by applying these superfluities of 
the liirgei benefices to make up the deficiences of the smaller 
And to this end she granted her royal charter, which was 
confiimed by the statute 2 & 3 Ann, c 11 wheieby all the 
revenue of first-fruits and tenths is vested in trustees for evei, 
to foini a perpetual fund for the augmentation of poor livings. 

This IS usually called queen Anne's bounty , which has been 
still farther legulated by subsequent statutes ° 

V Tnn next branch of the king’s ordinary revenue C ^86 ] 
(which, as well is the subsequent blanches, is of a lay oi 
tempoial nature) consists in the rents and profits of the de- 
mesne lands of the ciown These demesne lands, teirae 
dominicaltii regis, being either the share reseived to the crown 
at the original distribution of landed propel ty, or such as 
came to it afterwards by forfeituies oi other means, were 
antiently very laige and extensive, compiismg divers ma- 
nois, honours, and loidsliips , the tenants of which had very 
peculiar privileges, as will be shewn m the second book of 
these Coinmentdries, when we speak of the tenure in an- 
tient demesne At present they are contracted within a 
very narrow compass, having been almost entirely granted 
away to piivate subjects This has occasioned the pailia- 
ment fiequentl}^ to inteipose, and, partrciilaily, aftei king 
William III had gieatly impoverished the crown, an act ' 

passed*’, wheieby all future giants or leases from the crown 
foi any longei teim than thnty-one years or three lives are 
declared to be void , except with regard to houses, which 
maybe gi anted foi fifty yeais. And no reversionary lease 
can be made, so as to exceed, together with the estate in 
being, the same tcini of three lives oi thirty-one years 
that is, where there is a subsisting lease, of which there 

®SAim c 24 6 Ann c.27 iGeo I p 1 Ann tt I c 7 

•t 3 c 10 8 Oeo T e 10 
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are twenty years still to come, the king cannot grant a fu- 
ture interest, to commence after the expiration of the for- 
mer, for any longer term than eleven years The tenant 
must also be made liable to be punished for committing 
waste, and the usual rent must be reserved, or, where 
there has usually been no rent, one third of the clear yeaily 
value The misfortune is, that this act was made too late, 
after almost every valuable possession of the crown haft been 
gi anted away for ever, or else upon very long leases; but 
may be of some benefit to posterity, when those leases come 
to expire (2). 

[ 287 ] VI, Hither might have been refeired the advantages 
which used to arise to the king from the profits of his 
military tenures, to which most lands m the kingdom were 
subject, till the statute 12 Car II c 24, which in great mea- 
sure abolished them all the explication of the nature of 
which tenures must be postponed to the second book of these 
Commentaries Hither also might have been referred, the 
profitable prerogative of purveyance and pre-emption , which 
was a right enjoyed by the crown of buying up piovisious 
and other necessaries, by the intervention of the king^s pui- 
veyors, for the use of his royal household, at an appraised 
valuation, in prefeience to all otheis, and even without con- 
sent of the owner and also of forcibly impressing the car- 
nages and horses of the subject, to do the king’s business on 
the public roads, in the conveyance of timbei, baggage, and 
the like, however inconvenient to the propiietor, upon pay- 
ing him a settled price A prerogative which pi evaded 

[ 288 ] pretty generally throughout Europe, during the scarcity of 
gold and silver, and the high valuation of monej consequential 
thereupon In those early times the kmg^s household (as 
well as those of inferior lords) were supported by specific 

In like manner, by the civil law, alienated, but only kt to farm Cod 
the inheritance or fundi patrimoninlef / 1 1 #61 
of the imperial crown could not be 


(2) By the 54 G 5 c 75, and the 48 G 3 c 73 crown lands may under 
certain conditions be let on building Jeasflb for 99 years But the whole 
regulation of the land and fore«tal revenue of the crown is now en- 
trusted, by several modern statutes, to certain commissioners of his majesty’s 
woods, forests, and land revenues, who act under the control of the trea- 
sury, subject to the directions of the several statutes on the subject 
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lendeis of coin, and other victuals, fiom the tenants of the 
respective demesnes and there was also a continual market 
kept at the palace gate to fui nish viands for the royal use 
And this answeied all put poses in those ages of simplicity, 
so long as the king’s court continued in any certain place 
But when it icmoved from one part of the kingdom to another 
(as was formally very frequently done), it was found neces- 
sary to send purveyors beforehand, to get togetliei a sufficient 
quantity of piovisions and othei necessaries for the house- 
hold and, lest the unusual demand should laise them to an 
exorbitant price, the powers before mentioned were vested 
m these purveyors who, in piocess of time, veiy greatly 
abused their authority, and became a great oppression to the 
subject, though of little advantage to the crown, ready 
money in open maiket (when the royal lesidence was more 
peimanent, and specie began to be plenty) being found upon 
experience to be the best proveditor of any. Wherefore by 
degrees the powers of purveyance have declined, in foieign 
countries as well as our own and particularly were abolished 
in Sweden by Gustavus Adolphus, towards the beginning of 
the last century And, with us m England, having fallen 
into disuse during the suspension of monarchy, king Charles 
at his restoration consented, by the same statute, to resign 
entirely these branches of his levenue and power and the 
paihament, in part of recompense, settled on him, his heirs 
and successois foi evei, the hereditary excise of fifteen pence 
jyc? barrel on all beer and ale sold lu the kingdom, and a 
pi opoi tionable sum for certain other liquors So that this 
hereditary excise, the nature of which shall be faither ex- 
plained m the subsequent pait of this chaptei, now foims the 
sixth branch ot his majesty’s oidinary revenue. 

VI r A SEVLNTii branch might also be computed to have 
arises fiom wine licences or the lents payable to the crown 
by such persons as are licensed to sell wine by retail through- 
out England, except in a few privileged places. These were 
first settled on the crown by the statute 12 Car. II. c.25 and, 
together with the hereditary excise, made up the equivalent 
in value for the loss sustained by the prerogative in the 
abolition of the military tenures, and the right of pre-emption 
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and purveyance but this revenue was abolished by the 
statute 30 Geo II c 19 and an annual sum of upwards of 
70001 per animniy issuing out of the new stamp duties imposed 
on wine licences, was settled on the ciown in its stead 

VIII An eighth blanch of the king’s oidinaiy levenue is 
usually reckoned to consist in the piofits aiising horn his 
forests Forests are waste giounds belonging to the king, 
replenished with all niannei ot beasts of chase oi venary , 
which are under the king’s piotection, for the sake of his 
royal recreation and delight and, to that end, and foi pie- 
servation of the king’s game, there aie paiticular laws, piivi- 
leges, courts and ofhees belonging to the king’s forests , all 
which will be, m then turns, explained in tlie subsequent 
books of these Commentaries. What we are now to consider 
are only the piohts arising to the king liom hence, which 
consist principally in amercements oi fines levied lor offences 
against the forest-laws But as few, it any, couits ot this 
kind for levying amercements* liavc been held since 1632, 
8 Car I and as, from tlie accounts given of the proceedings m 
that couit by our histones and law-books t, nobody would 
now wish to see them again revived, it is needless (at least in 
this place) to pursue this enquiry any faithei 

IX Tije profits aiising from the king’s ordinary courts of 
justice make a ninth bianch ol his revenue And these 
consist not only in fines imposed upon offendeis, foifeitures 

[ 290 ] of recognizances, and amei cements levied upon defaulters , 
but also in certain fees due to the crown m a variety of legal 
matters, as, for setting the great seal to chaiteis, original 
writs, and other forensic proceedings, and for permitting fines 
to be levied of lands in ordei to bai entails, or otherwi&e to 
ensure their title As none of these can be done without the 
immediate inteivention ot the king, by himself or his officers, 
the law allows him certain perquisites and piofits, as a 
recompense for the trouble he undei takes for the public 
These, m process of time, have been almost all granted out 
to private persons, or else appropriated to certain particular 

’ Roger North, in Ins life of lord but I have met with no report pf it*s 
keeper North, 44 ) mentions an proceedings 
eyre, or t/er, to have been held south * ijones, 267^£9S 
of Trent soon after the restoration , 
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Uses so that, thougli our lavv-pioceedmgs aie still loidoci 
with thoir payment, ^ery little of them is now letmned into 
the king’s excliequei , loi a pait of whose loyal niaintenanee 
they were originally intended All liituic giants ol them, 
howevei, by the statute I Ann st 1 c 7 are to enduie for no 
longei time than the piince’s life wlio giants them 

X A lENTn blanch of the king’s ordinal j levemie, said 
to be giounded on the consideiation ot his guaiding and 
protecting the seas fioni pirates and lobbers, is the light to 
)oyal Jish, which are wdiale and sturgeon and these, when 
cithei thrown ashore, oi caught near the coast, are the pi o- 
perty of the king, on account' of their supeiiov excellence 
Indeed oui ancestors seem to Iiavo entertained a veiy high 
notion of the importance of tins nglit it being the preioga- 
tives of the kings of Denmaik and the dukes of Nonnaridy 
and Irom one ol these it was probably deiivcd to oui princes 
It isexpiessly claimed and allowed in the statute de ])raao<rf(’ 
tvoa 'iegis'^ ^ and the most antient tieatises of law now extant 
make mention of it * , though they seem to have m ide a dis- 
tinction between whale and sturgeon, as was incidentally ob- 
seived in a lormer chaptei ^ 

XI Anoiheh maritime revenue, and founded paitly upon [291 ] 
the same leason, is that of shipwiecks wluch aie also de- 
dal ed to be the king’s ]nopeity by the same pieiogative 

statute 17 Edw II c 11 and weie so, long before, at tlie 
common law It is woithy observation, how greatly the 
law of wiecks has been alteied, and the rigoui ol it giadually 
softened m lavoui ut the distiessed proprietors Wieck, by 
the antient common Liw, was, wheie any ship was lost at sea, 
and the goods oi caigo were tin own upon the land, in whicli 
case these goods, so wrecked, were ailjudgcd to belong to the 
king toi it was lield, that, by tlie loss of the ship, all pro- 
perty was gone out ot the oiiginal ownei ' But this was 

’ Plowd 315 ra^vl Scacch ' H 24 Ldm I 37 pre- 

" Stieroh dejuie Hueonum / 2 c 8 fixed to Maynard t, year book of Ed. 

Or Coustum cap 17 ward LI 

" 17 Edw II c II ^ Cb 4 p 222 

* Bracton, I 3 tr 2 c S s 5 Brit> * Dr & St d 2 c 51 
ton, c 17 Fleta, / 1 c 45, 46 MetTto^ 

VOL 1 


X 



291 


THE RIGHTS 


Book I 


undoubtedly adding soriovv to soirow, and ^vas consonant 
neither to leason nor humanity Wherefore it was fust 
ordained by king liciny I that if any peison escaped alive 
out of the slnp it should be no wieck**, and aftci wards king 
Henry II , by his charter i>, declared, that if on the coasts ot 
eithei England, Poictou, Olcion, or Gascony, any ship should 
be distiessed, and eithei man oi licast should escape or be 
found therein alive, the goods shall lemain to the owneis, it 
they claimed them within thiee months, but otherwise should 
be esteemed a v\rcck, and should belong to the king, oi othei 
loid of the fianchisc This was again confiimed with im- 
piovements by king Uichaid the fiist, who in the second 
year ot his leign*^, not only established these concessions, by 
ordaining that the owiiei, it he was ship wrecked and escaped, 
‘‘ omnes yes ^las hhaas ct quietas haheyet^^ but also, that, it 
he perished, his childieii, oi m default of them his biethien 
and sisters, should retain the property , and, m default of 
brothel or sistei, then the goods should remain to the king '' 
And the law, as laid down by Bracton in the reign ot 
Henry III , seems still to have improved m it’s equity For 
[ 292 ] then, if not only a dog (foi instance) escaped, by which the 
owner might be discovered, but it any ceitaiu mark weie set 
on the goods, by which they might be known again, it was 
held to be no wieck® And this is ceitainly most agiecablc 
to reason , the rational claim of the king being only founded 
upon this, that the tiue owner cannot be ascei tamed After- 
wards m the statute of Westminster the fiist^, the time ot 
limitation ot claims, given by the chartci of Henry II , is 
extended to a jeai and a day, accouhng to the usage of Noi- 
niandy ® and U on icts, that if a man, a dog, oi a Ctit, escape 
alive, the vessel shall not be adjudged a wieck These ani- 
mals, as in Bi acton, arc only put loi ovaiiiples foi it is now 

* Spdm Cod tipud Wilkin% ‘bO'5 Hub humane expostulation, « 

26 May, A 1) 111 \ 1 llym jus habet Jlscus tn aliena calaimlatey 

Foed ‘16 “ vt de re taw tncluosa compendium stc^ 

Hog Hoved m Ric I “ ietur ^ ’ 

^ In like manner Constantine the ^ Bi ict / J tr 2 c 6 ^ 5 

great, hndmg that by the imperial law * S Edw I t 1 

the revenue ot wrecks was given to the ^ Ci Coustutn c 17 

prince’s treasury or Jiicus, restrained it ^ Flet ? 1 c 44 2 Inst 167 

by an edict {Cod 11 5 1), and ordered 5 Rep 107 
them to lemain to the owners, adding 
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held tint not only d any live thing escape, liuL il pumi can 
Ik* nuule ol the piopeity ot anj of the goods oi lailuig wInvU 
come to slioie, they shall not be foileited as wicck Tin 
statute fuithci ordams, that the shcidf of the county sliall ht 
hound to keep the goods a year and a dav, (as in France, h)i 
one year, agieeable to the maiitimc la^\b ol Oleion^, and \u 
Holland for a ycai and a half,) that it any nmn can piove i 
piopeity in them, eithci in his own light oi by ugbt ot icpic- 
sentatioii they shall be rcstoicd to bnn witbovit delay, but 
if no such piopeity be pio\cd within that time, they then 
shall be the king’s If the goods aie of a peiishable natuie, 
the sheiilt may sell them, and the money shall be li ible in 
then stead * This revenue of wunks is tieipiently gi mted 
out to loids of manors, as a ro\al iianchise, and it any one 
be thus entitled to wiecks in his own land, ami tlie kmg\ 
goods are wrecked theieon, the king may claim them at anv 
time, even after the year and day 

It IS to be observed, that, in outer to constitute a legal 
’wreck) the goods must come to land If they continue it sea, 
the law distinguishes them by the bail) irons and niicoiith 
appellations jttmm, Jiolsam, and Jetsam u wlicie [ SPfJ ] 

goods are cast into the sea, 'and tlieie sink and lem.iin undei 
water flotsam is where tliey continue swimming on the 
surface of the waves hgan is where they aie sunk in the 
sea, but tied to a coik or buoy, in outer to be found again" 

These are also the king’s, if no owner apjieais to claim 
tliem, but if any owner appeal s, lie is entitled to lecovei 
the possession Foi even it they be cast overboaul, without 
any niaik or buoy, in oulei to lighten the ship, the ownri is 
not by this act of necessity construed to h i\e i enounced Ills 
piopeity® much less can things hgan bo supposed to be 

abandoned, since the ownci has done all m his powci to 

assert and letam his piopeit} These tlnce aie tlieiclou* 
accounted so fai a distinct thing tioni the toiinci, that by 

‘ llavnitton v Davies, iViri 11 Gto 5 Rep 106 

III B R 5 Curr ST'ia o t€7npcstate Itvan- 

j § 28 (iae navis causa, cficmntur, hae donn- 

2 Inst 168 run um permanent Qrna pnlnm esl, eas 

' Plowd 466 7K»i CO ant/710 ejicXf quod quis fiab&tt no- 

2 Inst 16S Bro Abt tit Wreck ht Inii 2 1 § 47 
X 2 



‘293 


tHE RIGHTS 


Rook, i 


the king’s giant to a man of wrecks, things jetsam, flotsam, 
and ligan will not pass f* 

Wnrcxs, in tlieii legal acceptation, aie at piesent not 
veiy fiequent foi d any goo(K come to land, it laiely hap- 
pens, since the improvement of commeice, navigation, and 
correspondence, that the owner is not .ible to assert his pro- 
perty within the jear and day limited by law And in oidei 
to preserve this propeity entire for hiir, and if possible to 
prevent wrecks at all, our laws lia\e made many \eiy humane 
legulations, m a spirit quite opposite to those savage laws, 
which formerly prevailed in all the noithein regions of 
Europe, and a few yeais ago were still said to subsist on the 
coasts of the Haltic sea, peimitting the inhabitants to seize 
on whatevei they could get as lawful prize oi, as an author 
of their own expresses it, iiinai^ta^orum mmeiia ct cala^ 
‘‘ mitate fanquam lulitots ad ptaedam cwfe?e^^* Foi by the 
statute 27 Edw HI c 13 it any ship be lost on the shore, 
and the goods come to land, (which cannot, says the statute, 
be called wreck,) they shall be piesently delivered to the 
merchants, paying only a leasonable reward to those that saved 
[ 294 J pieseived them, which is entitled tinlva^t Also by the 
common law, it any peisons (othti than the sherifl) take any 
goods so cast on slioie, w^hich aie not legal wreck, the 
owners might ha\c a commission to enquiie and find them 
out, and compel them to make restitution ^ And by statute 
12 Ann st 2 c 18 confirmed by 4 Geo I c 12 in order 
, to assist the distiesscd, and pi event the scandalous illegal 

piacticcs on some of our sea-coasts, (toosnnilai to those on the 
Baltic,) It IS enacted, that all head-officcis and odieis of 
towns near the sea shall, upon application made to them, 
summon as many hands as aie necessaiy, and send them to 
the lelief of any ship in distress, on forfeituie of 100/ , and, 
in case of assistance given, salvage shall be paid by theowneis, 
to be assessed by thiee neighbouimg justices All persons 
that secrete any goods shall forfeit then treble value and it 
they wilfully do any act wheieby the ship^^is lost or destroyed, 
by making holes in hei, stealing her pumps, or otherwise, 
they are guilty of felony, without benefit of clergy Lastly, 

p 5 Rep 108 ' F N R 112 

*1 Suernh. dejure Sueon / 3 c 5 
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by tlie statute 26 Geo II t 19 plundering any vessel eithet 
in distress or wrecked, and whether any living creatuie be 
on boaid or not, (for, whether wreck or otherwise, it is 
clearly not the property of the populace,) such plundering, 

I say, or preventing the escape of any person that endeavouis 
to save his life, or wounding him with intent to destroy him, 
or putting out false lights in ordei to bung any vessel into 
danger, are all declared to be capital felonies , in like man- 
ner as the destroying of trees, steeples, or othei stated sea- 
niaiks, IS punished by the statute 8 Eli/ c 13 with a fbr- 
feitine of 100 / oi outla^vry Moreover, by the statute of 
Geo II, pilfeiing any goods cast ashore is declared to be 
petty larceny , and many othei salutary regulations are made 
for the moie efTectiially pieserving ships of any nation in 
distiess ' 

XII A ’iwEiFiii biancli of the loyal levenue, the light [ 295 ] 
to mines, h,Ls it*s original fiom the king’s prerogative of 
coinage, in order to supply him witli mateiials , and there- 
foie those mines, which aic piopeily loyal, and to which the 
king IS entitled when found, are only those of siKerand gold ' 

By the old common law, if gold oi silver be found in mines 
of base metal, according to the opinion of some, the whole 
was a loyal mine, and belonged to the king, though others 
held that it only did so, if the quantity of gold or silvei was 
of gi eater \alue than the quantity of base metal u But 
now the statutes 1 VV’' & M st 1 30. and 5 W & M. 
c 6 this difference is made immaterial , it being enacted, 
that no mines of coppei, tin, iron, oi lead, shall be looked 
upon as lojal mines, notwithstanding gold or silver may be 
e\tiactc<l fiom them in any quantities but that the king, or 
pel sons claiming royal mines under his authority, may ha\e 
the ore, (other than tirr ore in the counties of Devon and 
Cornwall,) paying for the same a puce stated in the act 

' By the civil liw, to destroy persons litan constitutions, punished with thfl 
shipwrecked, or prevent their saving utmost seventy all those who neglected 
the ship, is capital And to steal even to assist any ship in dibtress, or phm 
a plank from a vessel in disticss, or dcred any goods cast onshore (Lin- 
wrccked, makes the pirty luhlt to dtiihio^, Cor/ IT anttq l-ib 71 J) 
answer for the whole ship and eir^pi ' J Inst i77 
[ff 47 0 T ) The laws also of tin Plov^d 3^6 

iMgolhs, and the most early N«apo- 

X J 
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This was an extremely jeasoiiable law fui now piivate 
owners aie not discoina^ecl from working mines, through a 
fear that they may be claimed as ro^alones, neithci does the 
king depait honi the jiist iiglits of his revenue, since he may 
have ah the piocious ineLil contained in die ore, paying no 
inoie toi It than the value of the base metal which it is sup- 
posed to be, to which base metal the land-ownei is by lea- 
son an<l law entitled 

XI II To the same ongmal may m part be leteried the 
revenue of treasure-trove, (derived fiom the French woid, 
liovt)^ to find,) called m Latin tfu’saunns mveniu^y which is, 
wheie any money or com, gold, silver, plate, or bullion, is 
lotirid ludden tJi the eaith, oi other puvate place, the ownei 
theieof l)eing unknown, in which case the tieasurc belongs 
to the king but if he that hid it be known, oi alter vvaids 
tound out, the ownei, and not the king, is intitled to it " 
Also d It be lound in the sea, or upo 7 i the earth, it doth not 
2 i)(y J belong to the king, but the finder, if no owner appeals'" So 
that it seems it is the Ending, and not the abandoning of it, 
that gives the king a property Bracton * designing it, in the 
words of the civilians, to be “ ve/in dcposiUo pccumae” This 
ddfeience clearly arises from the different intentions which 
the law implies m the ownei A man, that hides liis ticasure 
111 a secret place, evidently does not mean to relinquish his 
piopeity , but reserves a right of claiming it again, when he 
sees occasion and it he dies, and the secret also dies with 
hurl, the law gives it tlie king, in part of hia ro^al revenue 
But a man that scatters liis treasure into the sea, or upon tlic 
public surface of the earth, is construed to have absolutely 
abandoned his piopeity, and returnerl it into the common 
stock, without any intention of leclaimiug it and therefore 
It belongs, as in a 2>tate of natiiie, to the fust occupant or 
fiiulci , unless the owner appear and assert liis right, winch 
iheupioves that the loss was by accident, and not with an 
intent to renounce bis property 

Fokmeiily all ti easui e-ti ove belonged to the finder^, as 
was also the rule of the civil law ^ Aftei wauls it was judged 

“ Dih ol ShcrjIKji 16 ^ Uratlon, / > i j 

"■ jDriU c 17 lintli 177 ^ JJ \l I 

W J t J § 1 


^ Jn^t 1 U 
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expedient for the pui poses of the state, and particiilaily for 
the coinage, to allow part of what was so found to the king, 
which pait was assignetl to be all hidden tieasure , such as is 
ta^iially lost and unclaimed, and also such as is designedly 
abandoned^ still leniainmg tlie light of the fortunate hnder 
And that the prince shall be entitled to this hiddtn treasure is 
now grown to be, accoiding to Giotiiis*, ^^jus commune et 
“ quasi genlium ” for it is not only observed, he adds, in 
Fhigland, but in Geiinany, Fiance, Spam, ind Denmark 
'1 he hnding ol deposited tieasure was much inoie frequent, 
and the ticasuies themselves moie consideiable, in the infancy 
of oui constitution, than at picsCiit When the Uomans, and 
otliei inhabitants of the lespeetive count lies winch composed 
then empnc, weio diiveii out by the nouheiii nations, they 
concealed then money undei-giound , with a view of lesoit- 
ing to it again when the heat ol the niuptiori should he over, f 207 
and the invaders diiveii back to then desarts But, as this 
nevei happened, die treasuies were iievei claimed , and on 
the death of the owneis the seeiet also died along with them 
The eonqueiing generals, being awaie of the value of these 
hidden mines, made it highlj penal to seci ete them horn the 
public service In England, ihcietoie, as among the feudists 
tile punishment of such as concealed fioiii the king the find- 
ing of hidden tieasure was foinieil}- no less than dealli , but 
now It IS only fine and impiisomiient‘ 

XIV Waits, Wrt tv aie goods stolen, and waived 

cu tluowii away by the thief in ins lliglit, foi feai of being 
ippiehended These aic given to the king by the law, as a 
punishment upon the owner, foi not himself pin suing tJie 
felon, and taking away liis goods fiom him'^ And tlierefore 
it tlic paity lobbed do his diligence immediately to follow and 
appiehend the thief, (which is called making fiesh sutfi) oi 
do convict Inm afteiwaicls, oi pioeuic evidence to convict him, 
he shall have his goods again* Waived goods do also not 
belong to the king, till seised by somebody for his use , foi 
if the paity lobbed can seise them first, though at the distance 
of twenty }cais, the king shall never have themk If the 

' IIl pir b p ( 1 i S §7 

' C^Janv I \ r 2 Crag 1 Ifi lO 

' 1 In^t 1 { 1 

V 1 


^ Cro 1 liz 
'' tmcli L 21J 
* UiU 
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goods aie hid by the thieb oi left any wheie by him, so that 
he had them not about liim, when he fled, and therefore did 
not thiow them away ui his flight, these also aie not 
waviafay but the ownei may have them again when he pleases* 
The goods of n foreign merchant, tliongh stolen and thrown 
away m flight, shall never be waifs^, the reason wheieof may 
be, not only for the encoinagement of trade, but also because 
there is no wilful default in the foieign merchant’s not pui- 
suing the thief, he being genei ally a stranger to our laws, 
our usages, and our language 

XV Estravs aie such valuable animals as aie found waii- 
deiing m any manor or loidslup, and no man knoweth the 
[ 298 ] ownei of them, in which case the law gives them to the king 
as the genei al owner and loid paramount of the soil, in 
iccompense for the damage which they have done theiein 
and they now most commonly belong to the lord of the maiioi 
by special grant from the crown (3) But, m order to vest 
an absolute pioperty in the king, or his grantees, they must 
be pioclaimed in the church and two market towns next ad- 
joining to the place where they are found, and then, if no 
man claims them, after proclamation and a year and a day 
passed, they belong to the king or his substitute without le- 
deniption*, even though the owner were a minoi, or undei 
any othei legal incapacity*" A provision similar to which 
obtained in the old Gothic constitution, with regard to all 
things that were found, which were to be llirice proclaimed , 
jnimiim coy am comitihm et viatoiihus olmis, detJidc in proxivia 
villa vel pago^ post) emo coiam ecclesia xwl judicio and the space 
of a year was allowed for the ownei to reclaim his propeity^ 
It the ownei claims them within the year and day, he must 
pay the chaiges of finding, keeping, and pioclamung them 
The king or loul has no propeity till the yeai and day passed 
foi if a lord keepeth an estiay tliree quaiters of a yeai, and 

5 Ilcp 109 ^ 5 licp 108 Bro Abr tit Ustray 

h Fit? /Ibr lit LhUiy i\ 1 Cro EIiz 716 

9 Bulsti 19 ' Sticrnh (h fine Coihor I 'I c 5 

* Mirr c 1 § 19 Dalt Sli c I “I p 79 

(3) It IS confirm itory ot this oiigin tif the n^ht oi Ltiking tsti.ns, that 
ihc cattle oi the kinj; birmcli aie not subject to it 1 Roll Abr S78 
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within the year it slra^eth again, and another loid getteth it, 
the first loid cannot take it again" Any beasts may be 
estiays, that are by nature tame oi reclaimable, and m which 
there is a valuable piopcity, as sheep, oxen, swine, and horses, 
which we in general call cattle , and so Fleta® defines them, 
pecus vagans, quod nullus petit ^ sequitw ^ vel advocat For ani- 
mals upon which the law sets no \alue, as a dog or cat, and 
animals Jetae naturae^ as a bear or wolf, cannot be considered 
as estrays So swans may be estrays, but not any other fowl^ , 
whence tlu«y aie said to be loyal fowl The reason of which 
distiiiction seems to be, that cattle and swans being of a re- 
claimed natuie, the owner’s propeity in them is not lost merely 
by then tcniporaiy escape, and they also, liom their intrinsic 
value, aie a sufhcient pledge foi the expeiice of the lord of 
the franchise m keeping them the year and a da\ For he 
that takes an estiay is bound, so long as he keeps it, to find 
it in piovisions, and preserve it fiom damage*^, and nia^ not 
use it by way of laboui, but is liable to an action tor so 
doing'^ \et he may milk a cow, oi the like, lor that tends 
to the pitsei vation, and is foi the benefit of the animal*. 

Besidfs the particulai leasons befoie given why the king 
should have the several revenues of loyal fish, shipwiecks, 
treasine-tiove, waifs, and estrays, theie is also one geneial 
reason winch holds foi them all and that is, because they are 
bona vacantia^ or goods in which no one else can claim a 
property And therefore by the law of nature they belonged 
to the first occupant or findei , and so continued under the 
imperial law But, in settling the modern constitutions ot 
most of the goveriiments of Em ope, it was thought proper 
(to prevent that strife and contention which the meie title of 
occupancy is apt to create and continue, and to provide for 
the suppoit of public authority m a mannei the least burthen- 
some to individuals) that these lights should be annexed to 
the supreme power by the positive laws of the state. And so 
It came to pass that, as Bracton expi esses ith hacc quae 

" tinch I. 177 Cro Jac 1^7 

® i 1 c ^ Cro JaL I4S Noy 111! ^ 

r’ 7 Rep 17 ' / I c s 10 

1 Roll Abt 879 
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fiullnis in boms snnt^ et ohmjuciunt imentoiis do jmc naturally 
jam efficiuntiir jn incipn dc jut e gentmm. {4>) 

XVl. The next biaiich of the kind’s oulinary revenue 
consisti* in foi feituies ot landj, and goods for offences, bona 
coiifiscata, as they aic called by the civilians, because they 
belonged to i\\e Jiscus oi ini[)eiial tieasury , or, as our iawyeis 
tel 111 them, foitsjacla , th.it is, such wheieof the piopcrty is 
gone away, oi depaited hoiii the ownoi Thetiue leasoii 
and only substantial giound of any loifeitinc loi ci lines con- 
sists in this , that all piopeity is derned fioni soeietv, being 
one of those civil lights winch aic conteiied upon individuals, 
in exchange foi thatdegieeof natiiiid fieedoin, which eveiy 
man must saciifice when he ciitcis into social communities 
[ 300 ] It theiefore a membei ol any national commimity violates 
the fundamental conliact of his association, by tiansgiessing 
the municipal law, he foifeits his light to such piivilegos as 
he claims by that contiact, and the state may veiy justly 
lesume that poUioii of piopeity, oi any pait of it, winch the 
laws have bcfoie .assigned him Hence, in eveiy offence ol 
an .atiocioiis kind, the laws of England have exacted a total 
confiscation of the movc.ibfes oi jieisonal estate, and in many 
cases a peipetual, in otheis only a ternpoiaiy, loss of the 
ollcndei’s immoveables or landed piopeity , and have vested 
them both in the king, who is the peisoii supposed to be 
offended, being the one visible nuigisLiate in whom the ma- 
jesty ot the public lesides The paiticulais of these foifeitmes 
will be more propeily recited when we tieat ot crimes and 
inisdemesnois I theiefoie only mention them lieie, toi the 
sake of regulaiity, .is a put ot the census itgalis^ and shall 


( 1 ) The aiithoi lid^ been suppO')C(l to have misconceived Bracton in this 
passage, and to have 1 ud down i position enoneons in ilselt and incon- 
sistent with his doctrine at p tint things found in the sea or upon 
the e.uth belong not to the king hut to the finder, if no ownei apjic.us llv 
has c ertainly not quoted Bi acton with literal exactness, but I tlnnk he has 
not misconceived him , and I do not understand him here as la^ymu; down 
.iny dot lime inconsistent with tlic geneial law as stated it p 29 5, but 
mtiely as .assigning an additional reason foi the extcptctl e i-,es ol vvietk, 
tre isiiie-tiove, , i leason of expedience, loiuided on the ineonveiiieiiee 
ot .illowinii the geneiat uile to piev ut in those p.utieul u eases 



Ch. 8 


OF PERSONS 


300 


postpone foi the present the farther consideration of all foi- 
feitures, excepting one species only, which arises from the 
misfortune lather than the crime of the owner, and is called 
cl deodmul 

By this IS meant whatever peisonal chattel is the immediate 
occasion of the death of any leasonable creature which is 
k)i leited to the king, to be applied to pious uses, and dis- 
tiibuted in alms by liis high almoner", though foiniuly 
destined to a more supeistitious purpose It seems to have 
been oiigmally designed, in the blind days of popeij, as an 
expiation fm the souls of such as wcie snatched away by 
sudden death, and tor that pui pose ought pi opeily to have 
been given to lioly chiii eh in the same manner as the apparel 

of a sUanger, who was toiind dead, was applied to pni chase 
masses toi the gootl ot Ins soul And this may aceoinit loi 
that iiileof law, that no deodand is due wheie an iidanl 
under the age ot discietion is killed by a tall Jiom a cait, oi 
hoise, oi the like, not being m motion ’‘j whereas, it an 
adult |>eison falls fiom thence and is killed, the thing is cei- 
tiiinly foi felted For the leason given by sir Matthew Hale [ '^01 ] 
seems to be veiy inadequate, viz because an infant is not able 
to take care of himself, for why should the owner save Ins 
forfeiture on account of the imbecility ot the child, which ought 
lathei to have made him moie cautious to prevent any acci- 
dent or nnschiet ^ The tiue giound of this rule seems lathei 
to have been, that the child, by leason ot iFs want ot dis- 
cretion, was presumed incapable of actual sin, and theietoie 
needed no deodand to pui chase propitiatoiy masses but 
eveiy adult, wlio died in actual sin, stood m need of such 
atonement, accoiding to the humane supoistition ot the 
toiiiulers of the English law 

Thus stands the law if a person be killed by a fall fioni a 
ihing standing still But it a hoise, oi ox, oi otliei ainiiial, 
ot his own motion, kill as well an infant as an adult, oi it 
a cait iim ovci him, they shall in eilhci case be toiicitcd as 

lllol P C 419 FIcta, ; 1 c 25 ^ 3 Inst 57 1 HtI V C 422 

^ Fitzh Abr lit EndUtnitfU pi 27 
Suunt P, C 20, il 
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deodands^, which is gioanded upon this additiondl leason, 
that such misfortunes are m part owing to the negligence of 
the owner, and therefore he is properly punished by such 
forfeiture A like punishment is in like cases inflicted by the 
Mosaical law^, ‘‘ if an ox goie a man that he die, the ox 
shall be stoned, and his flesh shall not be eaten ” And, 
among the Athenians*, whatever was the cause ot a man’s 
death, by falling upon him, was exterminated or cast out of 
the dominions of the lepubhc. Where a thing not in motion 
IS the occasion of a man’s death, that part only which is the 
immediate cause is forfeited , as if a man be climbing up the 
wheel of a cart, and is killed by tailing from it, the wheel 
alone is a deodand ^ but, wherevei the thing is in motion, 
not only that part which immediately gives the wound, (as 
the wheel, which uins over his body,) but all things which 
move with it, and help to make tlie wound moie dangcious, 
{as the cart and loiwhng, which increase tlie pressure of the 
[ 302 ] wheel,) are forfeited® It matters not whether the ownei 
were concerned in the killing or not foi, if a man kills an- 
other with my sword, the swoid is foifcitcd*’ as an accuised 
thing® And theiefoie, in all indictments lor homicide, the 
instrument of death and the value are piesented and found 
by the grand jury, (as, that the stroke was given by a certain 
penknife, value sixpence,) that the king or his grantee may 
claim the deodand for it is no deodand, unless it be pie- 
sented as such by a jiay of twelve men ^ No deodands aie 


^ Omnuc, yufie movetU ad morlenif 
sunt Deo danda Bracton ^ 3 c 5 {5) 

* Fxod XXI 28 

* Aeschiti con Ctesipk Thun too, 
by our anticnt law, a well m which 
a person was drowned wns ordered to 
lie filled up, under the inspection of 
the coroner Flet II c 25 § 10 
Fitzh Abr t corone 416 

» 1 Hal P C 422 

' 1 Hawk P C c 26 

^ A similar rule obtained among the 
antient Goths Si quts, me nescunte^ 


qiiociinytie meo lelo vd tiislritnituto lu 
jicrmcicni suam abulatiir , vel exacdibns 
men cadat^i^d incvlal m putcum 7neum, 
quantumvis tectum ct mnnuum, vcl t?i 
catnt actum, ct sub moleyidino meo co;i- 
fmigatur, ipsc aligua mnlcta idectar , 
ttf in pGite utfdicUatis mcae yiumera- 
tur, fiabutsse vel acdificasse aliquod quo 
homo penret Stiernhook de jure Goth 
I 3 c 4 

^ Dr Sl St d 2 c 51 

f 3 Inst 57 


(5) This passage i-, cited in a great many aiithois, but I cannot find it in 
Bracton 
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line for accidents happening upon the high sea, that being 
out of the jurisdiction ot the common law but if a man falls 
Iroin a boat oi slnp in fresh water, and is di owned, it hath 
been said, that the vessel and caigo are in stiictness of law 
a deodand® But juries have of late very fiequently taken 
upon themselves to mitigate tliose foifeitures, by finding only 
some trifling thing, or part of an entiie thing, to have been 
the occasion of the death And in such cases, although the 
finding by the jury be hardly waiiaiitable by law, the court 
of king’s bench hath geneially lehised to intciteie on behalf 
of the lord of the franchise, to assist so unoijintable a claim \ 

Dlodands, and foifeitures in general, as well as wrecks, 
treasuie-trove, royal fish, mines, wads, and estiays, may be 
gianted by the king to particulai subject*', as a royal fran- 
chise and indeed they are lor the most part gianted out to 
the loids of manors, oi othei libeities to the perveision of 
their onginal design 

XVII Anoiher blanch of the king’s oidmary revenue [ 303 ] 
arises fiom escheats of land, which happen upon the defect 

of heirs to succeed to the inheiitance , whereupon they m 
general leveit to and vest in the king, who is esteemed, in the 
eye of the law, the oiiginal proprietoi ot all the lands m the 
kingdom But the discussion of tins topic more properly 
belongs to the second book of these Commentaries, wheiein 
we shall particularly considei the mannei in which lands may 
be acquired or lost by escheat 

XVIII I PROCEED therefore to the eighteenth and last 
branch of the king’s ordinary revenues , whicli consists in the 
custody of idiots, fiom whence we shall be natuially led to 
consider also the custody of lunatics 

An idiot, 01 natural fool, is one that hath had no under- 
standing from his nativity, and therefore is by law pxesumed 
nevei likely to attain any. Foi which leason the custody of 
him and of his lands was formerly vested m the lord of the 
fee ' , (and therefore still, by special custom, in some manors 

3 Inst 58 1 Hal F C 423 Foster of homicide 266 

MoUoy dejure manUm 2 225 Flet. M c 11 § 10 



THE RIGHTS 


Book I 


the lord shall liave the ordeiing of idiot und lunatic copy- 
holders ' ,) but, by reason of the manifold abuses of this powei 
by subjects, it w as at last provided by common consent, that 
It should be given to the king, as the general conseivatoi ol 
his people, 111 Older to prevent the idiot from wasting Ins 
estate, and reducing himself and his heirs to poveity and 
distress This fiscal prerogative of the king is declared in 
parliament by sUtiite 17Edw II c 9 winch directs (in af- 
fiimance of the common law ') that the king shall ha\e waid 
of the lands of natural fools, taking the piofits without waste 
or destruction, and shall find them necessaries, and aftei the 
death of such idiots he shall lender the estate to the hens 
m oidei to prevent such idiots fiom aliening then lands, and 
their heirs from being disinheiitcd (6) 

By the old common law theie is a wiit de idiota inqnii tndo, 
to inquire whether a man be an idiot or not'" which must 
be tried by a juiy of twelve men and, if tiny find Jimi jmnis 
f 304 ] idiota, the profits of liis lands and the custody ot his person 
may be granted by the king to some subject, who lias interest 
enough to obtain them” This branch of the levenue hath 
been long considered as a haidship upon private families and 
so long ago as in the 8 Jac I it was undei the consideiation 
of parliament, to vest this custody in the leiations of the jiaity, 
and to settle an equivalent on the crown in lieu of it, it being 
then proposed to share the same fate with the slaveiy of the 
feodal temnes, which has been since abolished ° Yet few 
instances can be given of the oppressive exeition of it, since 
It seldom happens that a jiuy finds a man an idiot a nattvilafe, 
but only non compos mentis tiom some particulai tune, winch 
has an opeiation ver^ diffeient in point of law 

A MAN IS not an idiot it he hath any glimmeiing of 
reason, so that he can tell Ins parents, his age, oi the like 
common matteis. But a man who is boin deafj dumb, and 

' Dyur, S02 Ilutt 17 Nuv 27 " This power, though of lite very 

F N B 2S2 rarUy exerted, i«, still alluded to in com* 

‘ 4 Rep 126 irfmorHud’ Si.acc 20 mon speech, by th -it usual expression of 
Edtv I (prefixed to Maynirds ycir- a man lor a fool 

book of Ldw II ) fol 20 24 o 4 Inst 203 Com Journ 1610 

F N 13 232 >> I N B 235 

(6) SeeVol HI p 427 n (l) 

21 
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blind, IS looked upon by vbe law as in the same state with an 
idiot be being supposed incapable ol any undei standing, 

,is wanting all those senses which fiunish the hunmn mind 
with ideas 

A LUNATIC, Ol non compos mentis, is one who hath had 
understanding, but by disease, giiet, oi olhei accident, hath 
lost the use ot his leason A lunatic is indeed })ioper]y one 
that hath lucid intei\als , sometimes enjoying liis senses, and 
sometimes not, and lhat lieijucntly depending ujion the change 
of the moon lint uudei the general name ol 7io?t compos 
7 nentis (which sii Edwaid Coke says is the most legal name'') 
ire comprised not only lunatics, but iiersons undci fienzies, 

Ol who lose their intellects by disease, those tliat ^low deaf, 
dumb, and blmd, not being bom so, oi such, in shoit, as are 
judged by the couit ot chanceiy incapable ot conducting 
their own affaiis (7) To these also, as well as idiots, the king 
IS guaidian, but to a \eiy difleieiit pin pose Foi the law 
always imagines, that these accidental misfortunes may be 
lemoved, and tlicictoie only constitutes the ciowii a tuistec [ '505 ] 
foi the untoitunatc peisoiis, to protect then property and to 
account to them toi all profits leceived, it they recoiei, oi 
aftei their disease to then lepiesentatives And theiefoie it 
IS declaied by the statute 17 Edw II t 10 that the king sluiU 
piovide loi the custody and siistentatiou ot lunatics, and pie- 
scive their lands and the profits of them fot then use, when 
they come to then light mind , and the king shall take nothing 
to his own use, and it the parties die in such estate, the le- 
sidue shall be distiibuted foi their souls b} the advice of the 
oidmary, and ot coinse (by the subsequent anienilmenti of 
the law ot admimstiation) shall now' go to then e\ccutoi^ oi 
admiiustiatois 

On the fiist attack of lunacy oi otlici occasional insanity, 
while theie may be liopes ot a speedy icstitution of leason. 

It IS usual to confine the unhappy objects m piivate custody 
imdei the direction of then ncaicst friends and relations and 

Co Litt 42 FJota, / 6 c 40 Suitch 20J?f/ / (jn Maynard’s jear- 

'■ Idiota a ensu it ivjirmitute Mem book of Ldw II ) 20 

1 Inst 246 


(7)SceVol. Ill p 427 n (0 
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the legislatuie, to pie\eiit all abuses incident to such piivale 
custody, hath thought jiiopei to interpose it’s authoiit}, by 
statute 14 Geo III. c 49 (continued by 19 Geo III c ) (8) 
for regulating private mad-liouses But, wlien the disoidei 
IS giown peiinanent, and the ui ciimstances of the paity will 
bear such additional expence, it is pioper toapjdy to tlie loyal 
autliority to wan ant a lasting confinement 


The method of pioving a peison ?ion coinpos is ver^ similai 
to that of piovmg him an uhot The lord chancellor, to 
whom, by special authoiity from the king, the custody of 
idiots and lunatics is enti listed \ upon petition oi information 
giants a commission in natiiie of the wnt de idwta inquu endo^ 
to inquire into the party’s state of mind , and if he be foiiiul 
non company he usually commits the care of his peison, witli 
a suitable allowance toi his maintenance, to some friend, who 
IS then called Ins committee Howevei, to pievent smistei 
piactices, the next hen is seldom permitted to be tins com- 
mittee of the peison, because it is his interest tint the paity 
[ 306 ] should die But it hath been said, tliore lies not the same 
objection against his next of km, piovidcd he be not his hen , 
for It IS his interest to pieseive the lunatic’s hlc, m oidei to 
increase the peisonal esUte by savings, winch he oi Ins family 
may heieafter be entitled to enjoy " 1 lie hen is general!} 

made the manager oi committee of the estate, it being cleail} 
Ins Intel est by good management to keep it in condition ac- 
countable howevei to the court ot chancei v, and to the non com^ 
pos himself, if he ieco\eis oi otherwise to his administiatois 

‘ 3 P Wins 108 " ‘i P Wins G3S 


(8) And made perpetu il by 2C G 3 c 91 'I he principle of the statute 
is to subject such houses to occasional inspections bj competent authoiities, 
and therefoic it prohibits anyone from keeping such a house without a 
licence This licence for London, Westminstei , se\cn miles from the same, 
and the county MidcHesex, arc granted by certain commissioners ap- 
pointed hy the college of pliy&iti.uis , in the country by the justices at 
quarter sessions These commissioners in one case, and two delegated 
justices with a physician m the othei, aic to inspect the lioiises from time 
to time, to make minutes of what they see, and transmit reports to the 
college of physicians The licence is granted under a recognizance for 
good behaviour, and is in force for one yeai only 
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In this care of idiots and lunatics the civil law agrees with 
ours , by assigning them tutors to protect their persons, and 
curators to manage their estates. But in another instance the 
Roman law goes much beyond the English. For, if a man 
by notorious prodigality was in danger of wasting his estate, 
he was looked upon €is non compo% and committed to the care 
of curators or tutors by the praetor “ And by the laws of 
Solon such prodigals were branded with perpetual infamy 
But with us, when a man on an inquest of idiocy hath been 
returned an unthiifty and not an idtot'*, no farther proceed- 
ings have been had And the propriety of the practice itself 
seems to be very questionable It was doubtless an excellent 
method of benefiting the individual, and of preserving estates 
in families , but it hardly seems calculated for the genius of 
a free nation, who claim and exercise the hbeity of using 
their own property as they please “ Stc utete ut alienum 
“ non laedas,^' is the only restriction our laws have given with 
legal d to economical prudence And the iiequent circulation 

and translei of lands and other property, which cannot be 
effected without extiavagance somewhere, are perhaps not a 
little conducive towaids keepmg our mixed constitution in it*s 
due health and vigour. (9), 

This may suffice for a short view of the king’s ordinary 
revenue, or the propel patiimony of the ciown , which was 
very large formerly, and capable of being increased to a mag- 
nitude tiuly formidable for there arc very few estates in the 
kingdom, that have not, at some period or othei since the [ 30? ] 
Norman conquest, been vested in the hands of the king by 
forfeiture, escheat Oft otherwise But fortunately for the 
liberty of the subject, this hereditary landed revenue, by a 
series of improvident management, is sunk almost to nothing , 


" SalenJt hodie praeiorea vel pr asides^ rtosi et tamdtu erunt ambo in curationet 
SI talnn hominern inwwmnl, qux ne^e gunmdm vel Junosus santlatemt vel die 
tempm neque jinem expensarmn habetf honos morest recepent Ff 27 10 5 16 
sed bona sua dtlacerando et dnstpando pro- Potter Antiq b 1 c 26 

fundit, curatarem et dare, exemplo fu- * Bro Ahr* tu Idiot pi 4 

(9)Vol.lV plTOnCU) 
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and th« casual profits, arising from the other branches of the 
census regalis, are likewise almost all of them alienated from 
the crown. In order to supply the deficiencies of which, we 
are now obliged to have recourse to new methods of raising 
money, unknown to our early ancestors , which methods con- 
stitute the king*s extraordinary levenue For, the public 
patrimony being got into the hands of private subjects, it is 
but reasonable that private contributions should supply the 
public service. Which, though it may perliaps fall hardei 
upon some individuals, whose ancestors have had no share in 
the general plunder, than upon others, yet, taking the nation 
throughout, it amounts to nearly the same , provided the 
gfun by the extraordinary should appeal to be no greater than 
the loss by the ordinary revenue. And, perhaps, if every 
gentleman in the kingdom was to be stripped of such of his 
lands as were formerly the property of the crown , was to be 
again subject to the inconveniences of purveyance and pie- 
emption, the oppression of forest laws, and the slavery of 
feodal tenures , and was to resign into the king*s hands all his 
royal franchises of waifs, wrecks, estrajs, treasure-trove, 
mines, deodands, forfeitures, and the like , he would find him- 
self a greater loser, than by paying his quota to such taxes as 
are necessaiy to the support of government The thing 
therefore to be wished and aimed at in a land of libeity is by 
no means the total abolition of taxes, which would draw after 
it very pernicious consequences, and the very supposition of 
which is the height of political absurdity For as the true 
idea of government and magistracy will be found to consist m 
this, that some few men are deputed by many othei s to pre- 
side over public affans, so that individuals may the bettei be 
enabled to attend their private concerns , it is necessary that 
those individuals should be bound to contiibute a poition of 
their private gains, in order to support that government, and 
reward that magistracy, which protects them in the enjoyment 
[ 308 J of their respective properties. But the things to be aimed at 
are wisdom and moderation, not only in granting, but also in 
the method of raising the necessary, supplies , by contriving to 
do both in such a manner as may be most conducive to the 
national welfare, and at the same time most consistent with 
ceconomy and the hberty of the subject , who, when properly 
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taxed, contributes only, as was before observed y, some part of 
his property, in order to enjoy the rest. 

These extraordinary grants are usually called by the Eyiio- 
nymous names of aids, subsidies, and supplies; and are 
granted, we have formctly seen by the commons of Great 
Bntain m parliament assembled who, when they have voted 
a supply to his majesty, and settled the quantum of that sup- 
ply, usually resolve themselves into what is called a com_ 
mittee of ways and means, to consider the ways and means of 
raising the supply so voted. And in this committee every 
member (though it is looked upon as the j^cuiiar province 
of the chancellor of the exchequer) may propose such scheme 
of taxation as he thinks will be least detrimental to the pub- 
lic The resolutions of this committee, when approved by 
a vote of the house, are m general esteemed to he {as it 
were) final and conclusive For, though the supply cannot 
be actually raised upon the subject till directed by an act of 
the whole pailiament, yet no monied man will scruple to 
advance to the government any quantity of ready cash^ on 
the credit of a l^ie vote of the house of commons, though 
no law be yet passed to establish it. 

The taxes, which are raised upon the subject, are either 
annual or perpetual The usual annual taxes are those upon 
land and malt 

1 . The land tax, in it’s modern shape, has superseded all 
the former methods of rating either property, or persons in 
respect of their property (10), whether by tenths or fifteenths, 
subsidies on land, hydages, scutages, or talliages a short 
explication of which will however greatly assist us in under- 
standing our antient laws and history. 

Tenihs, and fifteenths®, were temporary aids issuing out [ 309 ] 
of personal property, and granted to the king by parliament. 

They were formerly the real tenth or fifteenth part of all the 

y page 281 ^ 2 Inst 77. 4 Iiwt. 34 

* 169 


(10) See post, p.3i2. 
y 2 
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moveables belonging to the subject , when such moveables, 
or personal estates, were a very different and a much less 
considerable thing than what they usually are at this day. 
Tenths are said to have been hrst granted under Henry the 
second, who took advantage of the fashionable zeal for croi- 
sades to introduce this new taxation, in older to defiay the 
expence of a pious expedition to Palestine, which he really or 
seemingly had projected against Snladine emperor of the Sa- 
racens, whence it was oiigmally denominated the Saladine 
tenth**. But afterwards lilteenths weie more usually granted 
than tenths Originally the amount of these taxes was un- 
certain, being levied by assessments new made at every fresh 
grant of the commons, a commission for which is preserved 
by Matthew Pans but it was at length reduced to a cer- 
tainty in the eighth year of Edwaid III , when, by viitue of 
the king's commission, new taxations weie made of eveiy 
township, boiough, and city in the kingdom, and iccorded 
m the exchequer whicli late was, at the time, the fifteenth 
part of the value ot e\ery township, the whole amounting to 
about 29,000/ and thereloie it still kept up the name of a 
fifteenth, when, by the alteiation of the value ol money and 
the increase of peisonal piopeity, things came to be m a veiy 
different situation So that when, ol later yeais, the com- 
mons granted the king a fifteenth, eveiy parisii in ICngiand 
immediately knew their proportion of it , that is, the same 
identical sum that was assessed by the same aid in the eighth 
of Edward III , and then laised it by a rate among them- 
^ selves, and leturned it into the royal exchequer 

The other antient levies weic m the natuie of a modern 
land-tax for we may tiace up the oiigmal of tluit chaige as 
high as to the intioduction of our inilitaiv tenures'’, when 
every tenant of a knight’s fee was hound, if c«illed upon, to 
attend the king in his aimy foi forty days in every year 
[ 310 ] But this personal attendance growing troublesome in many 
respects, the tenants found means of compounding for it, by 
first sending others m then stead, and m process of time by 
making a pecuniary satisfaction to the crown m lieu of it 

'* Hoved A D U88 Carte 1 719 ** See tlie second book of these com- 

Hume, I 329 

« A,D IfSi 
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This pecuniary satisfaction at last came to be levied by assess- 
ments, at so much for every knight’s fee, under the name of 
scutages , which appear to have been levied for the first time 
in the filth year ot Henry the second, on account of his expe- 
dition to Toulouse, and were then (I apprehend) mere arbi- 
trary compositions, as the king and the subject could agree. 

Bat this piecedeiit being alterwaids abused into a means of 
oppression, (in levying scutages on the landholders by the 
royal aiithoiity only, whenever our kings went to war, in 
Older to line ineicenary tioops, and pay their contingent 
expences,) it became thci eupon a matter of national complaint , 
and king Jolin was obliged to promise m his magna canta % 
that no scutage should be imposed without the consent of the 
common council ot the realm This clause was indeed 
omitted in the chaiteis of Henry III , where ^ we only find it 
stipulated, that scutages should be taken as they were used to 
be m the time of king Heniy the second Yet afterwards, by 
a variety of statutes iindei Edwaidl and his giandson®, it 
was piovided, that the king shall not take any aids or tasks, 
any talbage oi tax, but by the common assent of the great 
men and commons in parliament (11) 

Or the same nature with scutages upon knights’ fees were 
the assessments of hydage upon all other lands, and of talliage 
upon cities and burghs'* But thej all gradually fell into 
disuse upon the introduction ot subsidies, about the time of 
king Richard II. and king Henry IV These were a tax, not 
immediately imposed upon piopeity, but upon persons m , 
lespect of then reputed estates, altei the nominal late of 45, in 
the pound tor lands, and 25 8c/ tor goods , and for those ot 
aliens in a double proportion But this assessment was also 
made accoiding to an antient valuation , wherein the com- 
putation was so very moderate, and the rental of the king- 
dom was supposed to be so exceeding low, that one subsidy [311 ] 
of this soil did not, according to sir Edward Coke*, amount 

' cap 12 Madox, hist exch 4 BO 

^ 9 Hen HI c 37 '4 Inst 33 

8 25 Edw I c 5, 6 34 Edw I 
at 4 c,l 14 Edw XII St 2 c 1 


(11) SeeVol II p 74 
y 3 
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to than 70,000^. whereas a modern land-tax at the same 
rote produces two millions. It was anUently the rule never 
to. gmnt more than one subsidy and two fifteenths at a time 
but this rule was broken through for the first time on a very 
preasiug occasion, the Spanish invasion in 1588, when the 
parliament gave queen Elizabeth two subsidies and four fif- 
teenths. Afterwards, as money sunk m value, more subsidies 
were given , and we have an instance in the first parliament 
of 1640, of the king^s desiring twelve subsidies of the com- 
hkhis, to be levied m three years , which was looked upon as 
a 'Startling proposal though lord Clarendon says that the 
speaker, serjeant GlanviUe, made it manifest to the house, 
how very inconsiderable a sum twelve subsidies amounted to, 
by telling them he hatl computed what he was to pay for 
them himself, and when he named the sum, he being known 
to be possessed of a great estate, it seemed not worth any 
fiirther deliberation And indeed, upon calculation we shall 
find that the total amount ot these twelve subsidies, to be 
laised m three years, is less than what is now raised in one 
year by a land-tax of two shillings in the pound 

The grant of scutages, tallinges, or subsidies by the com- 
mons did not extend to spiritual prefeimeiits , those being 
usually taxed at the same time by the cleigy themselves in 
convocation • whicli grants of the clergy were confirmed in 
parliament, otherwise they were illegal, and not binding 
as the same noble writer observes of the subsidies granted by 
the convocation, which continued sitting after the dissolution 
of the first parliament in 1640 A subsidy granted by the 
clergy was after the rate ot 4s m the pound according to 
the valuation of their livings in the king’s books and 
amounted, as sir Edward Coke tells us‘, to about 20,000/. 
While this custom continued, convocations were wont to sit 
as frequently as parliaments but the last subsidies, thus given 
by the cleigy, were those confirmed by statute 1 5 Car II. 
cap 10 smce which another method of taxation has generally 
£312 ;] prevailed, which takes m the clergy as well as the laity in 
recompence for which the beneficed clergy have from that 
peiiod been allowed to vote at the election of knights of the 


* Hisl b 2 
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shire*" , and thenceforward also the practice of giving eccle- 
siastical subsidies hath fallen into total disuse^ 

The lay subsidy was usually raised by commissioners ap- 
pointed by the crown, or the great officers of state and there- 
foie in the beginning of the civil wars between Charles I and 
his pailiament, the lattei having no other sufficient revenue 
to support themselves and their measures, introduced the 
practice of laying weekly and monthly assessments" of a spe- 
cific sum upon the several counties of the kingdom ; to be 
levied by a pound-rate on lands and personal estates, which 
were occasionally continued during the whole usurpation, 
sometimes at the rate of 120,000/ a month, sometimes at 
infeiior rates'’ After the restoiation the an tient method of 
granting subsidies, instead of such monthly assessments^ was 
twice, and twice only, renewed , viz m 1663, when four 
subsidies were granted by the temporal ty, and four by the 
clergy and in 1670, when 800,000/ was raised by way of 
subsidy (12), which was the last time of raising supplies m 
that mannei For, the monthly assessments being now esta- 
blished by custom, being laised by commissioners named by 
parliament, and producing a more certain revenue , from 
that time forwaids we hear no more of subsidies, but occa- 
sional assessments were granted as the national emergencies 
required. These periodical assessments, the subsidies which 
preceded them, and the more antient scutage, hydage« and 
talliage, were to all intents and purposes a land-tax , and the 
assessments were sometimes expressly called so**. Yet a 
popular opinion has prevailed, that the land-tax was first 

Halt of sheriffs, 33*1 Gilb hist iii 1656, is preserved in Scobell’s col- 
of exth c 4 lection, 400 

" 29 Nov 4 Mar 1642 p Com Journ 26Jun SDec 1678 

° One of these bills of assessment. 


( 12) This IS a mistake , for though by the 22 & 23 C 2 c 3 a grant was made 
among othei sums of one shilling in the pound, to be raised on th^ land, 
yet the mode of collecting it was different from that of the old sulnidy, alid 
resembled more that of the land-tax The principle of the subsidy was 
revived in the course of the last reign in the well-known taxes on income, 
and property , which, under some modifications, might have been made 
the fairest and least oppressive, as they were the most economical and pro- 
ductive, of all taxes 
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introduced in the reign of king William III. ; because in the 
year 1692 a new assessment or valuation of estates was made 
throughout the kingdom which, though by no means a 
[ 313 ] perfect one, had this effect, that a supply of 500,000/. was 
equal to l 5 m the pound of the value of the estates given m. 
And according to this enhanced valuation, from the year 
1693 to the present, a period of above fourscore jears, 
the land-tax has continued an annual charge upon the sub- 
ject ; above half the time at 4<j in the pound, sometimes at 
35 , sometimes at 25 , twice ** at l5 , but without any total 
intermission The medium has been 35 Sd m the pound 
being equivalent with twenty-three antient subsidies, and 
amounting annually to more than a milhon and a half of 
money The method of laising it is by charging a particular 
sum upon each county, according to tlie valuation given in, 
A,D 1692: and this sum is assessed and raised upon indivi- 
duals (their personal estates, as well as real, being liable 
thereto) by commissioners appointed in the act, being the 
principal landholders of the county, and their officers. (13) 

II. The other annual tax is the malt-tax, which is a sum 
of 750,000/ raised every year by parliament, ever since 1697, 
by a duty ot 6d in the bushel on malt, and a proportionable 
sum on certain liquors, such as cider and perry, which might 
otherwise prevent the consumption of malt. This is under 
the management of the commissioners of the excise; and is 
indeetl itsell no other than an annual excise , the nature ot 
which species ot taxation 1 shall presently explain , only pre- 

’ In thi, years 1732 and 1733 


(l7; The l.ind-tax is no lonj^cr annual, the hist annual act was the 
38 G 3 c 5 , which imposed the tax for the ) ear at the rate of 4« m 
the pound, and it was made perpetual at that rate, by a statute passeil 
in the same year, the 3S G J c 60 , which has been modified and amended 
by several subsequent statutes At the same time the land-tax was made 
subject to redemption by the owner of the land on which it was laid, or 
on default of his redeeming it, to puichase by any other person The 
sums paid m either case are applied to the reduction of the national debt , 
and the price is legulated by the price of the Funds at the time, being al- 
ways so much stock «i the 3 per cent consols, or 3 per cent reduced, as 
will yield a dividend exceeding the land-tax redeemed or purchased by 
one tenth 
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raising at present, that m the year 1760 an additional per- 
petual excise of bushel was laid upon malt , to the 

produce of which a duty of 15 jper cent ^ or nearly an addi- 
tional halfpenny pei bushel, was added in 1779 and that 
in 1763 a proportionable excise was laid upon cider and 
perry, but so new-modelled in 1766, as scarce to be worth 
collecting (14) 

The peipetual taxes are, 

I The customs , or the duties, toll, tribute, or tariff, pay- 
able upon merchandize exported and imported. The consi- 
derations upon which this revenue (or the more antient part 
of it, which arose only from exports) was invested m the kuig, 
were said to be two '' , 1 Because he gave tlie subject leave [ 
to depart the kingdom, and to caiiy his goods along with 
him. 2. Because the king was bound of common right to 
maintain and keep up the ports and havens, and to protect 
the merchant fiom piiates Some have imagined they are 
called with us customs, because they were the inheritance of 
the king by immemorial usage and the common law, and not 
granted him by any statute ® but sir Edward Coke hath 
clearly shewn ‘, that the king's first claim to them was by 
grant of pailiament 3 Edw I though the record thereof is not 
now extant And indeed this is m express words confessed by 
statute 25 Edw I c 7 wlieiein the king promises to take no 
customs fioiii merchants witliout the common assent of the 
lealm, “ saMiig to us, and our hens, the customs on wool, 

“ skins, and leathei, tormeily granted to us by the com- 
“ inonalty aforesaid '' These were formerly called the 
hereditaiy customs of the crown, and were due on the ex- 
poitatiou only ot the said thiee commodities, and of none 
other which were styled the staple commodities of the king- 
dom, because they were obliged to be brought to those ports 
where the king’s staple was established, in order to be there 

*■ Dyer J 65 * 2 Inst 58, 59 

• Dyer 43 yl 24 


(14) Malt IS still the subject of an annual tax, but the amount has va- 
ried from tune to time according to the exigencies of the state in war and 
peace 
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first rated, and then exported They were denominated, m 
the barbarous Latin of our antient records, cmiuma'' , not 
consueUidtneSy which is the language of oui law whenevei 
it means merely usages. The duties on wool, sheep-skins, 
or woolfells, and leather, exported, weie called aistuma an-- 
Uqiia stv€ magna and were payable by every merchant, as 
well native as stranger , with this difference, that merchant- 
strangers paid an additional toll, mz half as much again as 
was paid by natives The custuma patva et nova were an im- 
post of 3d. m the pound, due from merchant-strangers only, foi 
all commodities as well imported as exported , which was usual- 
ly called the alien’s duty, and was first gi anted in 31 Edw.I.'' 
But these antient herechtary customs, especially thase on 
[ 315 ] wool and woolfells, came to be of little account, when the 
nation became sensible of the advantages of a home manu- 
facture, and prohibited the exportation of wool by statute 
11 Edw 111 . c. 1 

There is also another very antient hereditary duty be- 
longing to the Clown, called the prisage or butletage of wines , 
which IS considerably older than the customs, being taken 
notice of in the great roll of the exchequer, 8 llic I still 
extant*. Prisage was a right of taking two tons of wine 
fiom every ship (English or foreign) importing into Eng- 
land twenty tons or more, one before and one behind the 
mast , which by charter of Edward I was exchanged into 
a duty of 2s for eveiy ton imported by merchant-stran- 
gers, and called butlerage, because paid to the king’s 
butler y 

Other customs payable upon exports and imports were 
distinguished into subsidies, tonnage, poundage, and other 
imposts. Subsidies were such as were imposed by parliament 
upon any of the staple commodities before mentioned, over 
and above the custuma antiqua et magna tonnage was a duty 
upon all wines imported, over and above the prisage and but- 

“ Dav 9 or, as we have adopted it in English, 

* This appellation seems to be de- cost 
nved from the French word cousfum, or '*'4 Inst 29 
coutrnn, which signiBes toll or tribute, ^ Madox hist exch 526 532 

and owes h's own etymology to the y Dav 8 2 Bulstr 254 Stat. of Estr 

wordcoKsl, which signifies price, charge, 16 Edw, II Com Journ 27 Apr 1689 
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krage aforesaid • poundage was a duty imposed ad valorem^ 
at the rate of 1 2d, in the pound, on all other merchandize 
whatsoever; and the othei imposts were such as were occa- 
sionally laid on by parliament, as circumstances and times 
required These distinctions are now in a manner forgotten, 
except by the officers immediately concerned m this depart- 
ment, their produce being in effect all blended together, 
under the one denomination of the customs 

By these we understand, at present, a duty or subsidy paid 
by the merchant, at the quay, upon all impoited as well as 
exported commodities, by authority of parliament , unless 
where, for particular national reasons, certain rewards, boun- 
ties, or drawbacks, are allowed for particular exports or im- 
ports Those of tonnage and poundage, m particular, were at 
first granted, as the old statutes (and particularly 1 Ehz. c. 20 ) 
express it, for the defence of the realm, and the keeping and 
safeguard of the seas, and toi the intercourse of merchandize 
safely to come into and pass out of the same They were at [316 
first usually granted only for a stated term of years, as for two 
years in 5 Ric» II ^ , but in Henry the sixth’s time, they were 
granted him foi life by a statute in the thirty-first year of his 
reign and again to Edward IV , for the term of his life also 
since which time they were regularly granted to all his suc- 
cessors for life, sometimes at the first, sometimes at other sub- 
sequent parliaments, till the reign of Charles the first , when, 
as the noble historian expresses it hisniinlsteis were not suf- 
ficiently solicitous for a renewal of his legal grant And yet 
these imposts were impiudently and unconstitutionally levied 
and taken, without consent of parliament, for fifteen years 
together , which was one of the causes of those unhappy dis- 
contents, justifiable at first in too many instances, but which 
degenerated at last into causeless i ebellion and murder. For, 
as m every other, so in this pai ticiilai case, the king (previous 
to the commencement of hostilities) gave the nation ample 
satisfaction for the errors of his former conduct, by passing 
an act % whereby he renounced all power in the crown of levy- 
ing the duty of tonnage and poundage, without the express 
consent of pai Lament , and also all power of imposition upon 


* Dav 11, 12 
» Ibid 


Hist. Rebel] U 3 
^ 16 Car. I. C.8 
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any merchandizes whatever. Upon the restoration tins duty 
was granted to king Charles the second for life, and so it was 
to his two immediate successors , but now by tliree several 
statutes, 9 Ann c 6 1 Geo I c, 3 2. and 3 Geo J. e 7 it is 
made perpetual, and mortgaged for the debt of the public The 
customs thus imposed by parliament are chiefly contained in 
two books of lates, set forth by parliamentary authority one 
signed by sir Harbottle Grimston, speaker ot the house of com- 
mons in Charles the second's tune, and the othei, an additional 
one, signed by sir Spencer Compton, speakei in the reign of 
George the first , to which also subsequent additions have been 
made Aliens pay a larger [iiopoitioii than natural sub- 
jects, which IS what is now generally understood by the 
alien's duty , to be exempted horn which is one principal 
cause of the frequent applications to pailiaments for acts of 
natuialization. (15) 

f 317 3 Thesi customs are then, we see, a tax immediately paid by 
the merchant, although ultimately by the consumer And yet 
these aie the duties felt least by the people , and, if prudently 
managed, the people hardly consider that thej pay them at all 
For the merchant is easy, being sensible he does not pay them 
for himself; and the consumei, who leally pays them, con- 
founds them with the price of the commodity in the same 
manner, as Tacitus obsei ves, that the empei oi Nero gained the 
reputation of abolishing the tax of the sale of slaves, though 
he only transferred it from the buyer to the seller , so that it 
was, as he expresses it “ remismm magts specie^ quam vi quia 
‘‘ cum venditor pendei e juher ctw y tn partem prettt emptonbus 
accrescebat ® ” But this inconvenience attends it on the 
other hand, that these imposts, if too heavy, are a check and 

** Stat 12 Car II c 4 11 Gto I c 7 Ann / 13 <= 31 


(15) AU additional duties upon the goods of aliens beyond those payable 
by natural born subjects were taken olf by the 24 G 5 st 2 c 16 , with the 
exception of the duties of package and scavage, or skemaget or any duties 
granted by charter to the city of London These are trifling in amount , 
being a kind of toll exacted formerly by the mayors and shenffs of cities 
from merchant strangers for the liberty of shewing or exposing their goods 
to sale It was prohibited by the 19 H 7 c 8 under a penalty of 20^, 
with a reservation m favour of the city of London 
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cramp upon trade , and especially when the value of the com- 
modity bears little or no proportion to the quantity of the duty 
imposed This in consequence gives use also to smuggling, 
which then becomes a very lucrative employment , and it^s 
natural and most reasonable punishment, viz confiscation of 
the commodity, is m such cases quite ineffectual , the intrinsic 
value of the goods, which is all that the smuggler has paid, 
and theiefoie all that he can lose, being very inconsiderable 
when compaied with his prospect of advantage in evading the 
duty Recourse must therefore be had to extraordinary 
punishments to prevent it, perhaps even to capital ones 
which destroys all proportion of punishment^, and puts 
murderers upon an equal footing with such as are really 
guilty of no natural, but merely a positive, offence 

Tiicri: is also another ill consequence attending high im- 
posts on merchandize, not fieqiiently considcied, but indis- 
putably certain , that the earlier any tax is laul on a commo- 
dity, the heavier it falls upon the consnmei iii the end for 
every trader through whose hands it passes must ha\e a pro- 
fit, not only upon the raw material, and his own laboui and 
time m preparing it, but also upon the very tax itself, which 
he advances to the government, otlierwise he loses the use 
and interest of the money which he so advances To in- 
stance 111 the ai tide of foreign pajier. TJie mei chant pays [ 318 
a duty upon importation, whicli he does not leceive again till 
he sells the commodity, perhaps at the end of three months. 

He IS tliciefoie equally entitled to a profit upon that duty 
which he pays at the custom-house, as to a profit upon the 
original piite which he pays to the manufactuier abroad , and 
consideis it accoidmgly in the price he demands of the sta- 
tionei When the stationer sells It again, he requiies a profit 
of the printei oi booksellei upon the w-liole sum advanced by 
him to the meichant, and the bookseller does not forget to 
charge the full propoition to the student or ultimate con- 
sumer , who tlierefore does not only pay the original duty, 
but the profits of these three intermediate tiaders, who have 
successively advanced it foi Inin This might be carried 
much, farther in any mechanical, or more complicated, 
branch of trade 


^ Montesq Sp L b 19 c 8 
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IL Directly opposite m it’s nature to this is the excise 
duty; "which is an inland imposition, paid sometimes upon 
the consumption of the commodity, or frequently upon the 
retail sale, which is the last stage before the consumption. 
This IS doubtless, impartially speaking, the most oeconomical 
way of taxing the subject the charges of levying, collecting, 
anti managing the excise duties being considerably less in pro- 
portion than m other branches of the revenue It also renders 
the commodity cheaper to the consumer, than chaiging it 
with customs to the same amount would do, for the reason 
just now given, because generally paid in a much later stage 
of It But, at the same time, the rigour and arbitrary pio- 
ceedings of excise laws seem hardly compatible with the 
temper of a free nation. For the fiauds that might be com- 
mitted in tins branch of the levenue, unless a stuct watch is 
kept, make it necessary, where\ei it is established, to give the 
officers a power of entering and searching the houses of such 
as deal m exciseable commodities, at any hour of the day, and 
in many cases, of the night likewise. And the proceedings 
in case of transgressions are so summary and sudden, that a 
man may be convicted in two days* time in the penalty of 
many thousand pounds by two commissionei s or justices of 
319 ] the peace, to the total exclusion of the trial by jury, and dis- 
regard of the common law. For which reason, though lord 
Clarendon tells us®, that to his knowledge the earl of Bedford 
(who was made lord treasurer by king Charles the first, to 
oblige his parliament) intended to have set up the excise in 
England, yet it never made a part m that unfortunate prince’s 
revenue , being first introduced on the model of the Dutch 
prototype, by the parliament itself after it’s rupture with the 
crown. Yet such was the opinion of it’s general unpopu- 
larity, that when m 1642 aspersions were cast by malignant 
persons upon the house of commons, that they intended 
“ to introduce excises, the house for it’s vindication therein 
“ did declare, that these i umours were false and scandalous , 
and that their authors should be apprehended and brought 
to condign punishment*' ” However it’s original * establish- 

B Hiat. b 3 (Loud 1659 fol ) infonnft us, that H 

h Com Joum 8 Oct 1642 was first moved for, 28 Mar 1643, by 

* The translator and continuator Mr Prynne And it appears from the 
of PetaYiu»*» chronological history journals of the commons, that on thitt 
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ment was m 164*3, and it’s progress was gradual; being at 
first laid upon those persons and commodities where it was 
supposed the hardship would be least perceivable, viz the 
makers and vendors of beer, ale, cider, and perry*' , and the 
royalists at Oxford soon followed the example ot their 
brethren at Wesmmster by imposing a similar duty , both 
sides protesting that it should be continued no longei than to 
the end of the war, and then be utterly abolished* But the 
parliament at Westminster soon alter imposed it on flesh, 
wine, tobacco, sugar, and such a multitude ot otl er commo- 
dities, that It might fairly be denominated general m pur- 
suance of the plan laid down by Mr Pynime (who seems to 
have been the fathei of the excise) in his letter to sir John 
Hotham signifying, ‘‘ that tliey had proceeded m the excise [ 320 ] 
“ to many particulars, and intended to go on farthei , but 
“ that it would be necessary to use the people to it by little 
“ and little” And afterwaids, when the nation had been 
accustomed to it for a series of years, the succeeding cham- 
pions of liberty boldly and openly declaied “ the impost of 
“ excise to be the most easy and indifferent levy that could be 
“ laid upon the people ” and accordingly continued it dui^ 
mg the whole iisuipation Upon king Chailes’s retuin, it 
having then been long established, and it’s produce w^ell 
known, some part of it was given to the crown in 12Car.IL 
by way of purchase (as was befoie observed) for the feodal 
tenures and othei oppressive parts of the hereditary revenue. 

But, fiom It’s fiibt oiigmal to the present time, it's very name 
has been odious to the people of England It has neverthe- 
less been imported on abundance of other commodities m the 
reigns of king William III and every succeeding prince, to 
suppoit the enormous expences occasioned by our wars on 

day the house resolved itself into a fore a mistake of the printer for Mr« 
committee to consider of raising mo- Pymme, who was intended for chan, 
ney, in consequence of winch the ex- cellar of the exchequer under the earl 
else was afterwards voted But Mr of Bedford Lord Clar, b 7. 

Prynne was not a member of parlia- Com Journ 17 May 1643. 
ment till 7 Nov 1648, and published ' Lord Clar b 7 

in 1654 “ A protestation against the "‘SO May 1643 Dugdale of the 
« illegal, detestable, and oft con- troubles, ISO. 

damned tax and extortion of excise " Ord 14 Aug 1649 c 50 Scobell 
“ m general" It is probably there- 72 Stab 1656 c.l9. Scobell 453. 
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the continent. Thus brandies and other spirits are now ex- 
cised at the distillery , printed silks and linens, at the printer’s ; 
starch and hair-powder, at the maker’s , gold and silver wire, 
at the wire-drawei ’s , plate in the hands of the vendoi, who 
pays yearly for a licence to sell it , lands and goods sold by 
auction, for which a pound-rate is payable by the auctioneer, 
who also IS charged with an annual duty for his licence , and 
coaches and other wheel-carnages, for which the occupier is 
excised, though not with the same circumstances of arbitrary 
strictness as in most of the other instances. To these we may 
add coffee and tea, chocoliate and cocoa paste, for which the 
duty IS paid by the retailei , all artificial wines, commonly 
called sweets, paper and pasteboaid, first when made, and 
again if stained or printed , malt, as before mentioned , 
vinegars , and the manufacture of glass , for all which the 
duty is paid by the manufacturer , hops, foi which the person 
that gathers them is auswei able , candles and soap, w hich are 
paid for at the maker’s , malt liquors brewed lor sale, which 
[ 321 ] are excised at the brewery, cidei and periy, at the vendor’s , 
and leather and skins, at the tanner’s — a list which no 
friend to his countiy would wish to see farther increased. (16) 

III I PROCEED theiefore to a thud duty, namely, that 
upon salt , which is another distinct branch of his majesty’s 
extraordinary levenue, and consists in an excise of 3s. 4-6/, 
per bushel imposed upon all salt, by several statutes of king 
William and other subsequent reigns This is not generally 
called an excise, because under the management of different 
“ commissioners but the commissioners of the salt duties have 
by statute 1 Ann c 21. the same powers, and must observe 
the same legulations, as those of other excises This tax had 
usually been only temporary , but by statute 26 Geo. II c 3 
was made perpetual. (17) 


(16) The list, has however, been at different times increased, for in» 
formation upon this subject, as well as that of the customs, more detailed 
than It would be possible to afford, or proper to attempt to give within the 
limits of a note, I refer to the titles in Burn’s Justice 

(17) This duty was thought to bear hard upon the lower orders, and 
also to prevent the consumption of salt for agricultural purposes , by the 
5 G 4 c 65 , It was therefore entirely done away with 
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IV Another veiy considerable branch of the revenue is 
levied with greater cheerfulness, as, instead of being a bui- 
deii. It js d manifest advantage to the public, I mean the 
post-office, or duty for the carriage of letters As we have 
tiaced the original of the excise to the parliament of 1643, so 
It IS but justice to observe, that this useful invention owes iP^s 
first legislative establishment to the same assembly It is true, 
theie existed postmasteis in much earlier times but I appre- 
hend their business was confined to the furnishing of post- 
horses to persons who were dcsiious to travel expeditiously, 
and to the dispatching of extraordinary pacquets upon special 
occasions King James I originally erected a post-office 
under the control of one Matthew de Quester or de TEquester, 
foi the conveyance of letters to and from foreign paits , winch 
office was afterward'^ claimed by lord Stanhope®, but was 
confirmed and continued to William Frizell and lliomas 
Witherings by king Charles I , AD 1632, for the better 
accommodation of tlie English merchants In 1635 the 
same prince erected a lettei -office for England and Scotland, 
undei the direction of the same Thomas Witherings, and 
settled ceitain latcs of postage but this extended only to a 
tew of the principal loads, the times of carriage weie uncer- 
tain, and the postmasters on each road viere requned to 
fuimsh the mail with horses at the late of a mile [ 322 ] 
Witheimgs was superseded, for abuses in the execution of 
both his offices, m 1640, and they were sequestered into the 
hands of Philip Burlamachy, to be exercised under the care 
and ovei sight of the king’s principal seiietary of state’' On 
the breaking out of the civil wai, great confusions and mter- 
1 options were necessarily occasioned in the conduct ot the 
letter-office And about that time the outline of the preseqt 
mote extended and legularplaii seems to have been conceived 
by Ml Edmond Prideaux, who uas appointed attorney- 
general to the commonwealth after the murdei of king Charles, 
lie was chaiiman of a committee in 1642 foi considering what 
lates should be set upon inland letters'* , and afterwards ap- 
pointed post-master by an ordinance of both houses*, m the 
execution of whicli office he first established a weekly convey- 

° Latth Rep 87 20 Rym 429 

p 19 Rym Fued 385 * Com Journ 28 Mar, 1642 

“ Ibid 650 20 Rym 192 ' IM, 7 Sept 1644 

VOX r. z 
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ance of letters into of the nation", theieby saving to 

the public the charge of maintaining post-masters to the 
amount of 7000/ pet annum And, his own emoluments 
being probably very considerable, the common council of 
London endeavoured to eiect another post-office in opposition 
to his, till checked by a lesolution of the house of commons'", 
declaring that the office of post-master is, and ought to be, m 
the sole power and disposal of the pailiament This office 
was afterwards faimed by one Manley m But, m 

1657, a regular post-office was erected by the authority of 
the Protector and hrs parliament, upon nearly the same 
model as has been ever since adopted, and with tlie same 
rates of postage as continued till the reign of queen Anne^^ 
After the restoration, a similar office, with some improvements, 
was established by statute 12 Car II c 35 but the rates of 
letters were alteied, and some farther legulatioiis added the 
statutes 9 Ann c 10 6 Geo I c 21 2t>Geo II c 13 5 Geo III 
c 25 &7Geo III c 50 , and penalties were enacted, m older 
to confine the carnage of letteis to the public office only, ex- 
cept m some few cases a provision which is absolutely 
([ 323 ] necessary , for nothing but an exclusive light can siippoit an 
office of this sort many rival independent offices would only 
seiwe to ruin one another The piiviiege of letters coming 
free of postage, to and fioin membeis of parliament, was 
claimed by the house of commons m 1660, when the first 
legal settlement of the present post-office was made * , but 
aftei wards dropped®, upon a private ass lu ance fiom the crown 
that this piivilege should be allowed the members And 
accordingly a warrant was constantly issued fiom the posL- 
m aster-general % directing the allowance thereof to the extent 
of two ounces in weight, till at length it was expressly con- 
firmed by statute 4- Geo III c 24 , winch adds many new 
regulations, rendered necessary by the great abuses crept 
into the practice of franking wheieby the annual amount of 
franked letters had gradually increased, from 23,600/ in the 
vear 1715, to 170,700/. m the year 1763'^ lliere cannot be 
devised a more eligible method than this, of raising money 


“ Com Journ 21 Mar 1649 
Ilml 21 Mar 1649 
* Scobell 358 

y Com Journ 9 June 1657 Sco. 
bell. 511. 


® ( oni Journ 17 Dec 1660 

* Ibid 22 Dec 16b0 

* Ibid 16 Apr 1735 
' Ibid 26 Feb 1 734 
^ Ibid 28 Mar 1764 
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upon the subject , for theieui both the gov eminent and the 
people find a mutual benefit The government acquires a 
large leveiiue, and the people do then business with greater 
ease, expedition, and cheapness, than they would be able to 
do if no such tax (and of couisc no such office) existed ( 18 ) 

V A ririH blanch of the peipetual revenue consists in 
the htamp-duties, \^hIch are a tax imposed upon all parch- 
ment and papei, wheicon any legal pioccedings, oi pijvate 
instniiiients of almost any nature whatsoe\ci, aic wiitten , and 
also upon licences for letailing wines, letting horses to hire, 
and tor ceitam othei pui poses and ujion all almanacks, 
newspapers, advcitisements, cards, dice, and pamphlets con- 
tamiiig less thin six sheets of paper Tliese imposts are very 
various, accoiding to the natuie of the thing stamped, using 
regularly fiom a penny to ten pounds Tins is also a tax, 
which, though in some instances it may be heavily felt, by 
greatly inci casing the expence of all mcicantilc as well as 
legal pioceedings, yet (it moderately imposed) is of service to 
llie pubhe in gerieial, by authenticating insti uinents, aridien- ^ 324 ] 
dering it much moie diflicult than tormeily to forge deeds of 
any standing, since, as the officeis of this bianch of the 
levenue vary then ‘^tamps fiequcntlj, by maiks perceptible to 
none but themselves, a man that would foigc a deed of king 
WilhamS time must know and be able to counterfeit the 
st.imp of that date also In Fiance, ami some other countries, 
the duty is laid on the coniiact itself, not on the nistiument 
in which It IS contained , (as, with us too, besides the stamps 
on the mdentuies, a tax is laid by statute 8 Ann c 9 of 6 d 
in the pound upon every apprentice-fee, it it be 50 / or undei , 
and 1 a in the pound, it it he a gieatei sum,) but this tends 
to diaw the subject into a thousand nice disquisitions and dis- 
putes concerning the nature of his contiact, and whether 
taxable 01 not, in which the farmeis of the revenue aie sure 
to have the advantage'^ Our geneial method answeis the 
purposes of the state as well, and consults the ease of the sub- 
ject much bettei The first institution of the stamp-duties 
was by statute ScM c 21 and they have since, in 

' Sp of L b xiii c 9 

(18) The net revenue derived from this admirable e!>tabll!3hment m the 
year ending 5th Apiil 1825, amounted to 1,475,000/ 

z 2 
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many instances, been increased to ten times their original 
amount. (19) 

VI A SIXTH branch is the duty upon houses and windows. 
As early as the Conquest, mention is made m domesday book of 
fumage or fuage, vulgarly called smoke farthings , which were 
paid by custom to the king foi every chimney m the house 
And we read that Edward the black prince, (soon aftei his 
successes in France,) in imitation of the English custom, 
imposed a tax of a florin upon every hearth m his French 
dominions But the first parliamentary establishment of it 
m England was by statutes 13 & 14* Car II c 10 whereby an 
hereditary levenue ot 2s foi cveiy hearth, m all houses pay- 
ing to chuich and pool, was granted to the king for ever. 
And, by subsequent statutes foi the moie regular assessment 
of this tax, the constable and two othei substantial inhabi- 
tants of the parish, to be appointed yeail}^, ('oi the surveyor, 
[ 325 3 appointed by the crown, together with such constable oi 
other public officer,) were, once m eveiy yeai, empowered to 
view the inside of every house m the parish But, upon the 
Revolution, by statute 1 W M st 1 c 10 heaith-money 
was declared to be “ not only a gieat oppiessioii to the poorer 
“ sort, but a badge ol slavery upon the whole people, expos- 
mg every man's house to be entered into, and searched at 
“ pleasure, by persons unknown to him , and therefore to 
“ erect a lasting monument of then majesties’ goodness m 
every house m the kingdom, the duty of hearth-money was 
“ taken away and abolished ” This monument of goodness 
remains among us to this day but the prospect of it was 
somewhat darkened, when in six yeais afterwards by statute 
7 W. Ill c 18 a tax was laid upon all houses (except cottages) 

* Mod Un Hist xxiii 46 j Spelin Gloss tit Fuage 


(19) The stamp duties payable on proceedings in the several courts of 
law and equity, as well as m the admiralty and ecclesiastical courts, were 
done away with by 5 G 4 c 41 The net produce of the stamp duties m 
the year ending April 5th, 1825, was 6,802,1 19/ I fear our system of stamp 
duties men now js not justly entitled to the praise bestowed on it m the 
text , and yet it is very much improved since the author’s death As a 
single instance of the practical difficulties attending it, I would cite the 
common case of an instrument which is eithei i lease oi an agreement for 
a lease , it is often by no means easy even for a lawyer to say which, and 
many vexatious and ei^pensive nonsuits have been occasioned by unmten- 
tional custakeb m determining on the proper stamp to be affixed 
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of 25 now advanced to 35. j)er annum^ and a tax also upon all 
windows, if they exceeded nine, in such house Which rates 
have been from tune to time® varied, being now extended 
to all windows exceeding six , and power is given tosurveyois, 
appomtetl by the crown, to inspect the outside of houses, and 
also to pass through any house two days m the year, into any 
court oi yaid, to inspect the windows there. A new duty 
from Qd to l5 in the pound was also imposed by statutes 
ISGeo. III. c 26 and 19 Geo. Ill c 59. on every dwelling- 
house inhabited, together with the offices and gardens there- 
with occupied , which duty, as well as the former, is under 
the direction of the commissioneis of the land-tax (20) 

VII The seventh branch of the exti aordinary perpetual 
levenue, is a duty ol 215 j)cr annum foi every male servant 
retained oi employed in the seveial capacities specifically 
mentioned in the act ol parliament, and which almost amount 
to an unucrsality, except such as are employed in hus- 
bandry, trade, oi manufactures This was imposed by sta- 
tute 17 Geo III c 39 , amended by 19 Geo. Ill c 59 , and 
is under the management of the commissioners of the land 
and window tax (21) 

VIII An eighth blanch is the duty arising from licences 
to hackney coaches and chairs in London, and the paits adja- 
cent. In 16 34, two hundred hackney coaches were allowed 
Within London, Westminstei, and six miles round, under the 
direction ol the court of aldermen'* By statute 13 & 14 
Car II c 2 four hundred were licensed , and the money 
arising thereby was applied to repairing the streets This 
numbei was increased to seven hundicd by statute 5 W & 
M c 22 , and the duties vested in the crown anti by the 
statute 9 Ann c 23 and other subsequent statutes for then 

B Stat Geo 11 c 3 31 Geo 11 ^ Scobell 313 

c 22 2 Geo III c 8 6 Geo III e 38 * Com Journ 14 Fell 1661 


(20) By several subsequent statutes these duties have been altered, in- 
creased, and as to one of them, the window tax, latterly deci eased It 
seems not improbable that this last tax, under a continuation of prosperous 
circumstances, may be entirely abolished 

(21) This duty had been gradually increased by several statutes coming 
down to the 52 G 3 , by the 4 G 4. c 1 1 it was reduced one-hal£ 

z 3 
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government^, there aie now a thousand licensed coaches 
and four hundred chairs This levenue is goveined by com- 
missioners of It’s own, and is, in truth, a benefit to the sub- 
ject, as tlie expence of it is felt by no individual, and it’s 
[ 326 ] necessaiy regulations have established a competent juiisdiction, 
whereby a veiy retractoiy lace of men may be kept m some 
tolerable ordei (22) 

IX The ninth and last blanch of the king’s extiaoidinaiy 
peipetual icvenuc is the duty upon offices and pensions , con- 
sisting m an annn.il payment of 1.? in the pound (ovei and 
above all othci duties *") out of <ill salaucs, fees, and perqui- 
sites, of offices and pensions payable by the ciown, exceeding 
the value of ]00/ pci annum This highly populai taxation 
•was imposed by statute 31 Geo II c 22 and is undei the 
duection of the commissioneis ol the land-tax (23) 


Tiir clear net produce of these several blanches of the 
levenue, after all cliaiges of collecting and m magement paid, 
amounts at present annually to about seven millions and 
three quartei-s steiling, besides moic than two millions and a 
quaitei laiscd by the land and malt tax (21*) How these 


I 10 \nn c 19 §158 12 Geo 1 c 15 
7 Gto nr c 44 10 Gto III I 14 
II Geo III c 24 28 12 Geo III 

c 19 

Previous to this, 1 deduction of 
6d in the pound \vis cliirged on ill 
pensions, and annuiUts, nnd all sali- 
rifes, fees and wages ot all oftices of 
profit granted by or denied from the 


Clown, 111 order to pay the inUicst 
at the rate of tlirco ptr cent on one 
iTulljon, which vias raised for di - 
charging the debts of the tivil list by 
statutes 7 Geo I st 1 c 27 11 Geo I 
c 17 and 12 Geo I e 2 I his mil- 
lion, bting charged on this particular 
fund, IS not considered as any pait of 
the national debt 


(22] Sec Burn’s Justice, title, Ilaekiicy Coiclies 

(25) S'llaiicb, offices, ami pensions me now subject to tbiec iluties, tliosc 
of Is , Gd t and , m the pound, the net pioducc of which, together with 
a duty of 4s in the pound on person il estate-, m the ycir ending 5th 
April 182 5, was between 60,000/ and 70,000/ To these heads of the re- 
venue must be added the duties on hotses, dogs, carriages, and armoiial 
bearings, which, with some of the preceding, form what are called the 
assessed taxes It had foi many jears been usual to laise a small part ot 
the annual supply by means ot a lottery, a method which it is to be hoped 
has now been abandoned for ever (SeeVol 4 pl68 n 11 ) In confirm- 
ation of what 19 there observed as to the little value of the lotteiy as a 
source of revenue, it may be stated that the net pioducc of it in the yeai 
ending Apul^5th, 1824, waa only 24,809/ 5s Od 
(24) "ihe total net revenue of the country from all the enumerated 
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immense suitis aie appropriated, is next to be considered. 
And this IS, fiist and principally, to the payment of the in- 
terest of the national debt. 


In 01 del to take a clcai and compi ehcnsive view of the na- 
ture of this national debt, it must first be premised, that aftei 
the Revolution, when our new connections with Europe intro- 
duced a new system ot foieign politics, the expenses of the 
nation, not only in settling the new establishment, but in 
maintaining long wars, as piincipals, on the continent foi the 
security of the Dutch barriei, reducing the Fiench monar- 
chy, settling the Spanish succession, supporting the house of 
Austria, maintaining the liberties of the Germanic body, and 
other pill poses, mci eased to an unusual degiee insomuch 
that It was not thought advisable to laise all the expenses of 
any one year by taxes to be levied within that ^eai, lest the 
unaccustomed weight of them should cieate murmurs among 
the people It was theiefore the policy ot the times to anti- 
cipate the levenucs of their postciity, by boi rowing immense 
sums tor the current seivice of the state, and to lay no more 
taxes upon the subject than would suffice to pay the annual 
inteiest of the sums so boi rowed by this means converting 
the pimcipal debt into a new species of property? tiansferable j- 327 
fiom one man to aiiothei, at any tune and m any quantity, 
a system which seems to have fiad it’s oiigmal in the state of 
Florence, ^ 1 34<4 which government then owed about 

60,000/ steiling , and being unable to pay it, foimed the 
piincipal into an aggregate sum, called metaphoiically a 
mounts 01 baiiL, the shares wheieof were tiansferable like our 
stocks, with interest at 5 jye) cent the prices varying accord- 
ing to the exigencies ot the state’ This policy of the Eng- 
lish pail lament laid the foundation of what is called the 
national debt for a few long annuities created in the leign of 
Charles II. will hardly desei ve that name And the example 

* Pro temjwrCf pro spCf pro comniodof Arelin See Mod Un Ilist xxzvi 
mmuitur corum pi ettum atque augesett 116^ 

sources m the year ending 5th April 1825, amounted to 49,122,152/ The 
reduction of many taxes makes the sum mucli smaller than in preced- 
ing years , at the same time that the productiveness of the existing 
taxeb is> m many instances very much increased 
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then set has been so closely followed duiing the long wais in 
the reign of queen Anne, and since, that the capital of the 
national debt (funded and unfunded) amounted at the close of 
the session in June 1^777, to about an hundred and thiily-six 
millions to pay the interest of which, togethei with cei tain 
annuities for lives and years, and the chaiges of management, 
amounting annually to upwaids of four millions and three 
quarters, the extraordinary revenue just now enumerated (ex- 
cepting only the land-tax and annual malt-tax) are in the first 
place mortgaged, and made perpetual by parliament Per- 
petual, I say, but still redeemable by the same authoiity that 
imposed them, which, if it at any time can payoff the capital, 
will abolish those taxes whicli are raised to discharge the 
interest. 

By this means tlie quantity of propei ty in the kingdom is 
greatly increased in idea, compared with formei times yet 
if we coolly consider it, not at all increased m reality Wo 
may boast of laige foi tunes, and quantities of money m the 
funds But where does this money exist ^ It exists only in 
name, m paper, in public faith, in pailiameiitary secuiity 
and that IS undoubtedly sufficient tor the ci editors of the pub- 
lic to rely on But then what is tlie pledge which tlie public 
faith has pawned foi the secuiity of these debts ^ The land, 
the trade, and the personal industry of the subject, fiom 
which the money must arise that supplies the seveial taxes 
In these, therefore, and these only, the property of tlie public 
[ 328 ] Cl editois does leally and intrinsically exist and of course the 
land, the tiade, and the personal industry of individuals, arc 
diminished in their true value just so much as they are pledged 
to answei If A S income amounts to 100/ annum , and 
he IS so fai indebted to B , that lie pays him 50/ annum 
for his interest, one half of the value of A 's propei ty is 
transferred to B. the creditoi The creditor's property exists 
in the demand which he has upon the debtor, and no where 
else, and the debtoi is only a trustee to his creditoi for one 
half of the value of his income. In short, the piopeity of a 
creditor of the public consists m a certain portion of the na- 
tional taxes * by how much theiefore he is the richer, by so 
much the nation, winch pays these taxes, is the pooler 
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The only advantage that can result to a nation from pub- 
lic debts, IS the increase of circulation by multiplying the cash 
of the kingdom, and creating a new speCies of currency, 
assignable at any time and in any quantity , always therefore 
leady to be employed m any benefacial undertaking, by 
means ot this it’s transferable quality and yet producing 
some piofit even when it lies idle and unemployed A certain 
proportion of debt seems therefoie to be highly useful to a 
tiading people but what that pioportion is, it is not for me 
to determine Thus much is indisputably certain, that the 
piesent magnitude of our national incumlirances \ery fai ex- 
ceeds all calculations ot commeicial benefit, and is productive 
ot the greatest inconveniences For, first, the enormous taxes, 
that aie laiscd upon the necessaiics ot life toi the payment ot 
the interest ot this debt, aie a huit both to tiade and manu- 
tactures, by laising the pi ice as well of the aitificer’s subsist- 
ence as of the law mateual, and, ot course, in a much gieatei 
piopoition, the puce of the commodity itself Nay, the \ery 
increase of paper cii dilation itself wiieii extended beyond 
what IS requisite tor commerce oi loieign exchange, has a 
natinal tendency to ini lease the puce of provisions as well as 
of all othei merchandize Foi, as it’s effect is to multiply 
the cash of the kingdom, and this to such an extent that much 
must leinain unemployed, that cash (which is the universal 
measure ot the lespective values of all otliei commodities) [ 329 ] 
must necessaiily sink ni it’s own value"’, and every thing glow 
compaiativcly dearer Secondly, it pait of this debt be 
owing to foieigneis, either they draw out of the kingdom 
annually a considerable quantity of specie for the interest , oi 
else it is made an aigument to grant them unreasonable pri- 
vileges, in oidei to induce them to reside here Thndly, if 
the whole be owing to subjects only, it is then charging the 
.ictive and industrious subject, who pays his share of the taxes, 
to maintain the indolent and idle creditor who receives them. 

Lastly, and principally, it weakens the internal stiength of a 
state, by anticipating those lesources winch should be reserved 
to defend it in case of necessity The interest we now pay 
toi our debts would be neaily sufficient to maintain any war, 
that any national motives could lequire And if oui ancestors 
m king William’s time bad annually paid, so ^long as their 

See page 276 
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exigences lasted5 even n less sum than we now annually raise 
upon then accounts, they would in the time of war have borne 
no greater burdens than they have bequeathed to and settled 
upon their posterity iii time of peace, and might ha\e been 
eased the instant the exigence was ovei 

The respective produces of tlie several taxes befoie men- 
tioned were oiigmally sepaiate and distinct funds , being se- 
curities for the sums advanced on each several tax, and lor 
them only. But at lost it became necessaiy, in order to avoid 
confusion, as they multiplied yearly, to i educe the number 
of these separate funds, by uniting and blending them toge- 
ther, superaddiiig the faith of parliament for the general se- 
curity ot the whole So that there are now only thiee capi- 
tal funds of any account, the aggregate fund, and the general 
fund, so called from such union and addition , and the South 
Sea fund, being the produce of the taxes appropiiated to pay 
the interest of such part of the national debt as was advanced 
by that company and its annuitants Whereby the separate 
funds, which weie thus united, are become mutual securities 
for each other, and the whole produce ot them, thus aggic- 
gated, liable to pay such interest oi annuities as were loi- 
[ 330 ] merly charged upon each distinct fund, the faith of the 
legislature being moieovei engaged to supply any casuul 
deficiences (25) 

’^I'he customs, excises, and other taxes, which are to support 
these funds, depending on contingencies, upon expoits, im- 
poits, and consumptions, must necessarily be of a veiy uncer- 
tain amount but though some of them have proved unpro- 
ductive, and others deficient, the sum total hath always been 
considerably more than w^as sufficient to answer the charge 
upon them The sui pluses, therefore, of the three gi cat na- 
tional funds, the aggi egate, geneial, and South Sea funds, over 
and above the inteiest and annuities charged upon them, are 


(25) These three funds were united together in the consolidated fund 
by the 27 G 3 c 13 , and by the 56 G 5 c 98 , the consolidated funds re- 
spectively of Great Britain and Ireland were united into one, and charged 
indiscnminafely with the whole of the interest of the consolidated nntional 
debt 
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directed by statute 3 Geo. I c 7 to be carried together, and 
to attend the disposition of parliament , and are usually de- 
nominated the fund, because oiiginally destined to sink 

and lower the national debt To this have been since added 
many othei entire duties, granted in subsequent years and 
the annual interest of the sums borrowed on their respective 
credits is chaigcd on and payable out of the pioduce of the 
sinking fund Howevci, the neat surpluses and savings, aftei 
all deductions paid, amount anually to a very consideiable 
sum Foi as the interest on the national debt has been at 
several times reduced, (by the consent of the piopiietors, who 
had their option either to lower their inteiest or be paid then 
pnncipal,) tlie savings fiom the appiopiiated levenues came at 
length to be extremely Luge This sinking fund is the last 
lesoit of the nation its only domestic lesoiucc, on winch 
must chielly depend all tlic hopes we can entertain of 
ever dischaigmg oi model ating our incumbrances And 
theiefoie the piudeiit and steatly application of tlie huge 
sums now aiising fioiu this fund, is a point of the ut- 
most impoitancc, .ind well woithy the serious attention ol 
parJiainent, which was theieby enabled, in the year 1765, 
to 1 educe above two millions stcilmg of the public debt 
and seveial additional millions in several ‘'iicceeding 
yeai s 

IJiii, bcfoic any pait of the aggiegate fund (the surpluses 
wheitiof aie one ol the chief ingiedients that form the sinking 
fiiud) can be applied to diminish the pnncipal of the public [331 
debt, it stands mortgaged by pailiament to raise an annual 
sum foi the maintenance of the king’s household and the civil 
list For this pill pose, in the late leign, the produce of cer- 
tain blanches of the excise and customs, the post-office, the 
duty on wme licences, the icvcnucs of the lemaining crown 
lands, the piofits arising fioni courts of justice, (which articles 
include all the heieditaiy leveiiiics of the crown,) and aho a 
clear annuity of 120,000/ in money, were settled on the 
king toi life, lor the suppoil ol his majesty’s household, and 
the lionoui and dignity of the crown And as the amount 
of these seveial blanches was uncertain (though m the last 
reign they weie computed to have sometimes raised almost a 
million,) it they did not arise annually to 800,000/ the pai- 
liament erigigeil to make up the dehcicniy But hispiesent 
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majesty having, soon aftei his accession) spontaneously signi- 
fied his consent, that Ins own hereditary revenues might be so 
disposed of as might best conduce to the utility and satisfac- 
tion of the public, and having giaciously accepted the limited 
sum of SOOfOOOl pef annum for the support of his civil list , 
the said hereditary and other revenues were carried into and 
made a part of the aggregate fund, and the aggiegate fund 
was charged " with the payment of the whole annuity to the 
crown of 800,000/ which, being found insufficient, was in- 
creased in 1777 to 900,000/ per annum Hereby the reve- 
nues themselves, being put under the same care and manage- 
ment as the othei branches of the public patrimony, produce 
more, and are bettei collected than heretofore , and the public 
IS still a gainer of near 100,000/ annum hy this disinte- 
lested conduct of his majesty The civil list, thus liquidated, 
together with the four millions and three quaiteis, mteiestof 
the national debt, and more than two millions produced from 
the sinking fund, make up the seven millions and three quarters 
pet annum, neat money, which were before stated to be the 
annual produce of our perpetual taxes ; besides the immense, 
though uncertain, sums arising fiom the ffw/mw/ taxes on land 
t 332 3 malt, but which, at aUaveiage, may be calculated at more 
than tuo millions and a quaiter, and, added to the preceding 
sum, make the clear produce of the taxes, (exclusive of the 
dial ge of collecting) which are raised yearly on the people of 
this country, amount to about ten millions sterling 

The expenses defiayed by the civil list are those that in 
any shape relate to civil government , as the expenses of the 
loyal household, the revenues allotted to the judges, pie- 
vious to the) ear 1758, all salaiies to officers of state, and 
eveiy of the king’s servants ; the appointments to foreign ein- 
bassadois, the maintenance of the queen and loyal family, 
the king’s private expenses, or pi ivy purse, and other very 
numerous outgoings, as seciet service money, pensions, and 
other bounties which sometimes have so far exceeded the re- 
venues appointed for that purpose, that application has been 
made to parliament to discharge the debts contracted on the 
civil list, as particularly in 1724, when one million® was 
gi anted for that purpose by the statute 11 GeO. I c 17 , and 
m I76d and 1777j when half a million and 600,000/ weie 

*' Stif J Geo IlJ c 1 See pa^e SS?(? 
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appropriated to the like uses, by the statutes 9 Geo. Ill, c 34. 
and 17 Geo III. c 47. 

The civil list is indeed properly the whole of the king’s 
revenue in his own distinct capacity , the rest being rather 
the revenue of the public, or it’s creditors, though collected 
and distributed again, in the name and by the officers of the 
crown It now standing m the same place as the hereditaiy 
income did formeily, and, as that had gradually diminished, 
the parhameiitaiy appointments have inci eased. The whole 
levenue of queen Elizabeth did not amount to more than 
600,000? n year®, that of king Chailes I was^ 800,000? and 
the levemie voted foi king Chailes II was 1,200,000/ 
though complaints were made (in the first years at least) that 
it did not amount to so much But it must be observed, 
that under these sums were included all manner of public 
expenses , among which lord Claiendon m his speech to the 
parliament computed, that the charge of the navy and land 
forces amounted annually to 800,000? which was ten times C 333 
more than before the former troubles ® The same revenue, 
subject to the same charges, was settled on king James II ^ , 
but by the increase of trade, and more frugal management, 

It amounted on an average to a million and a half annum, 

(besides other additional customs, granted by parliament 
which produced an annual revenue of 400,000? ) out of which 
his fleet and army were maintained at the yeaily expense of'* 
1,100,000? After the Revolution, when the parliament took 
into It’s own liands the annual support of the forces both 
maritime and military, a civil list revenue was settled on the 
new king and queen, amounting, with the hereditary duties, 
to 700,000? pef annum * , and the same was continued to* 
queen Anne and king Geoige I ^ That of king George II, 
we have seen, was nominally augmented to * 800,000?. anil 
in fact was consideiably more and that of his present 
majesty is avowedly increased to the limited sum of 900,000/. 

And, upon the whole, it is doubtless much better for the crown, 

® Lord Clar continuation, 163 " Ihid c3&4 

p Com Journ 4 Sep 1660 ^ Com Joura iMar 20Ma»l688. 

'i Ihitl * Ibtd 14 Mar 1701 

*■ Ilnd 4 Jun 1663 Lord Clar 165 Ibid 17 Mar 1701 11 Aug 1714. 

* Lord Clar 165 * Stat 1 Geo, II. c,l 

* Stat, 1 Jac II c 1 
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and also for the people, to have the revenue i!>ettled upon the 
modern footinj^ idther than the antieiit Eoi the exown, 
because it is more certain, and collected with greater ease , 
for the people, because they are now deliveied ftom the feodal 
hardships and othei odious branches of the prerogative And 
though complaints liave sometimes been made of the mcieasc 
of tlie civil list, yet if we considei the sums tliat have been 
formerly gi anted, the limited extent undei which it is now 
established, the revenues and preiogatives given up m lieu of 
It by the crown, the numerous blanches of the piesent royal 
family, and (above all) the diminution of the value of money 
compared with what it was worth in the last centuiy, we 
must acknowledge these complaints to be void of any rational 
foundation, and that it is impossible to support that dignity, 
which akmg of Great Britain should mainmin, with an income in 
any degree less than what is now established by pailiament (26) 

(26) Ihs present inajest} Iiaving upon his accession placed his interest 
in the hci editary re\enucs of the crown nt the disposal of the house of 
commons, they arc by the iG 4 cl earned to the consolidated fund for 
his life, and by tlie same statute a icvemic of 850,000/ in England, and 
207,000/ in rrelind is granted to his in ijesty loi his life "1 he sunc act 
provides, that whenever the charges on the civil list in any one year shall 
exceed the sum of 1,070,000/, in account of the cause and p irticulars 
thereof shall be laid before pailiament The charges on the civil list arc 
by a schedule to this act thus divided and propoi tioiied 



— _ _ __ — ~ 


1st Class 

His M yesty’s pnvy purse - - - 

jt. 

60,000 

2d ~ 

Allowances to the loidchancclloi, judges, and \ 

52,955 


speaker ot the house of commons J 

3d — 

Salaries, Ac of His Majesty *s ambissadors and^ 



other ministers, salines to consuls, and pen- C 
sions to letiied ambassadors and nnmsttrs ) 

226,950 

4th — 

Expences (except salaiies) of His Mijesty’sa 
household in the departments cl the lord | 



steward, lord chamherJain, master of the ? 
horse, master ot the robes, and suiveyor-ge- 1 
neral of works - . _ 

209,000 

5th — 

Salaries in the above departments 

140,700 

6th — 

Pensions limited by the act 22 G 5 c 82 

9 5,000 

7th — 

Salaries to certain officers of state, and va- ■) 


nous other allowances - ~ J 

41,300 

8th — 

Salaries to the commissioners of the treasury, ) 

13,822 


and chancellor of the exchequer - / 

Occasional payments, not comprised in any of \ 


the atorcsaid classes _ . j 

26,000 
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This finishes our enquiries into the fiscal pierogatives of 
the king, or his revenue, both ordinary and extraordinary 
We have therefore now chalked out all the principal outlines 
of this vast title of the law, the supreme executive magistrate, 
or the king’s majesty, considered in his several capacities and 
points of view But, before ue entirely dismiss this subject, it 
may not be improper to take a short comparative review of the 
power of the executive magistrate, or prerogative of the crown, 
as it stood in formei days, and as it stands at present And 
we cannot but observe, that most of the laws for ascei taming, 
limiting, and restraining this prerogative have been made 
within the compass of little moie than a century past, from 
the petition of right m 3 Cai I to the present time So that 
the powers of the crown arc now to all appearance greatly 
curtailed and diminished since the reign of king James the 
fiist paiticularly by the abolition of the stai -chamber and 
high commission courts m the reign of Charles the first, and 
by the disclaiming of maitial law, and the power of levying 
taxes on the subject by the same prince by the disuse ot 
forest laws for a centuiy past, and by the many excellent 
provisions enacted under Charles the second , especially the 
abolition of military tenures, purveyance and pre-emption ; 
the habeas corpus act, and the act to prevent the discontinu- 
ance ol parliaments lor above thiee years, and, since the 
1 evolution, by the stiOHg and cmphatical words in which our 
libeities are asserted m the bill ot rights, and act of settle- 
ment , by the act foi triennial, since turned into septennial, 
elections , by the exclusion of certain officers from the house 
of commons , by rendering the seats of the judges perma- 
nent, and then salaries liberal and independent , and by re- 
straining the king’s pardon from obstructing parliamentary 
impeachments Besides all this, if we consider how the 
crown is impoverished and stripped of all it’s antient revenues, 
so that it must greatly rely on the liberality of parliament for 
It’s necessary suppoit and maintenance, we may perhaps be 
led to think, that the balance is inclined pretty strongly to the 
popular scale, and that the executive magistrate has neither 
independence nor power enough left to foim that check upon 
the lords and commons, which the founders of our consti- 
tution intended 
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But, on the other hand, it is to be considered, that eveiy 
pimce, in the first pailumeiit after Ins accession, has by Jong 
usage a truly royal addition to Ins hereditary revenue settled 
upon him foi Ins life , and has nevei any occasion to apply to 
parliament for supplies, but upon some public necessity of the 
wliole iCtilm This restores to him that constitutional inde- 
pendence, which at his first accession seems, it must be owned, 
to be wanting And then, with regaid to powei, we may 
find perhaps that the hands of government are at least suffi- 
ciently strengthened , and that an English monarchy' is now 
m no danger of being ovei borne by eithei tlie nobility oi the 
people The instruments ot powei are not perhaps so open 
and avowed as they formerly sveic, and therefoie are the less 
liable to jealous and invidious leflcctioris, but they are not 
the weaker upon that account. In short, our national debt and 
taxes (besides the inconveniences before mentioned) have also 
in their natuial consequences thrown such a weight of powei 
into the executive scale of goveuiment, as we cannot think 
was intended by oui patriot ancestois, who gloriously stiug- 
gledfor the abolition of the then foinndable paits of the 
prerogative, and by an unaccountable want ot loiesight esta- 
blished this system in their stead The entire collection and 
management of so vast a levenue, being placed ni the hands 
of the Cl own, have given rise to such a multitude of new 
officers created by and lemovablc at the loyal pleasure, that 
they have extended the influence of government to eveiy 
corner of the nation Witness the cornnnssionei s, and the 
multitude of dependants on the customs, in every poit of the 
kingdom , the commissioners of excise, and their numerous 
subalterns, in evei y inland district , the post-masters, and then 
seivants, planted in every town, and upon eveiy public road , 
the commissioners of the stamps, and then distributors, which 
are full as scatteied and full as niimeious, the officers of the 
salt duty, which, though a species of excise, and conducted 
in the same manner, are jet made a distinct coips fiom the 
ordinary managers of that revenue , the surveyors of houses 
and windows , the receivers of the land-tax , the managers of 
lotteries , and the commissioners of hackney-coaches , all which 
[ 336 ] either mediately or immediately appointed by the crown, 
and removable at pleasure without any leason assigned these, 
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it requires but little penetration to see, must give that power, 
on which they depend foi subsistence, an influence most 
amazingly extensive To this may be added the frequent 
opportunities ot conferiing paiticuLii obligations, by piefer- 
ence m loans, subsciiptions, tickets, remittances, and other 
money tiansactions, which will gieatly inci ease this influence , 
and that over those persons whose attachment, on account of 
their wealth, is frequently the most desiiable All this is the 
natural, though perhaps the unfoiesecii consequence of erect- 
ing our funds of credit, and to suppoit them establisliing om 
piesent peipetual taxes the whole of wduch is entirely new 
since the lestoiation in 1660, and by far the greatest pait 
since the revolution m 1688 And the same may be said with 
regard to the officers in our numerous army, and the places 
which the army has created All which put together, give 
the executive powei so peisiuisive an energy with respect to 
the pel sons themselves, and so prevailing an interest with 
their friends and families, as will amply make amends tor the 
loss of exteinal prerogative 

Boi, though this proftision of oftices should have no effect 
on individuals, there is still anothei newly-acquiied branch 
of power , and that is, not the influence only, but the foice of 
a disciplined aiiny paid indeed ultimately by the jieople, but 
immediately by the ciown laised by the ciowii, officeied by 
the ciown, commanded by the ciown They aic kept on 
loot, It is true, only from ^eai to year, and that by the powei 
of pailiament but diumg that yeai they must, by the nature 
of our constitution, it raised at all, be at the absolute disposal 
of the Clown And there need but few words to demonstrate 
how great a tiust is tliereby reposed m the prince by his peo- 
ple , a tiust that is more than equivalent to a thousand little 
troublesome prei ogatives 

Add to all this, that besides tlie civil list, the immense 
levenue ot almost seven millions sterling, which is annually 
paid to the ci editors of the public, oi carried to the sinking 
fund, IS first deposited m the royal exchequer, and thence 
issued out to the respective offices of payment. This revenue 
the people can never lefuse to raise, because it is made per- 
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petual by act of parliament which also, when well considered, 
will appeal to be a ti ust of great delicacy and high importance 

Upon the whole, therefore, I think it is deal, that, what- 
evei may have become of the iiomz?ial, the ? eal power of the 
Cl own has not been too far weakened by any transactions in 
tlie last century Much is indeed given up , but much is also 
acquiied The stern commands of prerogative have yielded, 
to the mildei voice of influence the slavish and exploded 
doctrine of non-resistance has given way to a inilitaiy esta- 
blishment by law and to the disuse of paihament has suc- 
ceeded a pailiamentary trust of an immense perpetual revenue 
"When, inileed, by the free operation of the sinking fund, 
our national debts shall be lessened , when the posture of 
foreign affairs, and the universal intioduction of a well-planned 
and national militia, will suffer oiu formidable army to be 
thinned and regulated , and when (in consequence of all) om 
laves shall be giadually reduced, this adventitious power of 
the Cl own will slowly and impel ceptibly dimmish, as it slowly 
and impel ceptibly rose But till that shall happen, it will 
be om special duty, as good subjects and good Englishmen, 
to revel ence the crown, and yet guard against corrupt and 
SCI vile influence from those who are intrusted with it"s autho- 
iity , to be loyal, yet free, obedient, and jet independent , 
and, above every thing, to hope that we maj long, very long, 
continue to be governed by a soveieign, who, in all those 
public acts that have personally pioceedcd fiom himself, hath 
manifested the highest veneration foi the fiee constitution of 
Britain, hath already m more than one instance leinaikably 
strengthened it’s outworks, and will therefore never haiboiu 
a thought, or adopt a persuasion, in any the remotest degree 
detrimental to public liberty. 



Ch. 9, 


OF PERSONS 


338 


CHAPTFH THE NINTH. 

OF SUBORDINATE MAGISTRATES. 


JN a formci chaptei ot these Coinineutaucs, “ we distin- 
guished magistiates into two kinds, supreme, or tliose in 
whom the soveieigii powei of the state lesides , and subor- 
dinate, or those who act in an intcrioi secondaiy spheie We 
have hitheito consideied the former kind only , namely, the 
supreme legislative powei of paihament, and the supreme 
executive power, which is the king and are now to proceed 
to impirc into the lights and duties of the piincipal suboi- 
tiinate magistiates 

And herein we are not to investigate the powei s and du- 
ties of his majesty ^s great officers ot state, tlie lord treasiiiei, 
loid chamberlain, the pimcipal secretaiics, oi the like, be- 
cause I do not know that the> are in that capacity in any 
consideiable degree the object ot our laws, oi have any very 
impoitant share ot magistiacj contened upon them, except 
that the secietaiies of state are allowed the power of commit- 
ment in order to bung offendcis to Inal Neither shall I 
here treat of the office and authoiity ot the lord chancelloi, 
or the other judges of the superior courts of justice, because 
they will find a more proper place in the third pait of these 
Commentaries Nor shall I enter into any minute disquisitions, 
with regard to the rights and dignities of mayois and aider- 
men, or othei magistrates of particulai corporations because [ 339 ] 
these are mere private and strictly municipal rights, depend- 
ing entirely upon the domestic constitution of their lespec- 
tive franchises. But the magistrates and officeis, whose rights 
and duties it will be proper in this chaptei to consider, are 

‘ Ch 2 page HG “ 1 Leon 70 2 Leon 175 Corab 343 
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sucli as are generally m use, and have a juiisdiction and 
authority disperstdly throughout the kingdom which are 
principally sheiiffs, coio tiers, justices of the peace, con- 
stables, siineyois of highways, and ovei seers of the poor, 
in ti eating ot all which I shall enquire into, first, then 
antiquity and original, next, the manner in which they are 
appointed and may be removed , and lastly, their rights and 
duties And fiist of sheriffs 

I Tnt sheiiff is an olhcei of very great antiquity in this 
kingdom, his name being deiived from two Saxon words, 
pcipe jepepa, the reeve, bailiff, or officer of the shire He 
IS called in Latin vicc-comeSf as being the deputy of the earl 
or comes , to whom the custody of the shiie is said to have 
been committed at the first division of this kingdom into 
counties But the eails in process of time, by reason of then 
high employments and attendance on the king’s peison, not 
being able to transact the business of the county, were de- 
livered ol that burden leservmg to themselves the honour, 
but the labour w'as laid on the sheriff So that now the 
sheriff does all the king’s business in the county , and though 
he be still called vtce^comes, yet he is entirely independent ol, 
and not subject to the earl, the king by his letters patent 
committing aistodiam coimtatus to the sheriff, and him alone 

Sheuiffs weio formerly chosen by the inhabitants of the 
several counties In confirmation ot wdnch it was ordained 
by statute 28 Edw I st 3 c 8 that the people should have elec- 
tion ot sherifis in every shire, where the shrievalty is not of 
inheritance For antiently m some counties the sheriffs weie 
hereditaiy , as I apprehend they weie m Scotland till the 
statute 20 Geo II c 43 , and still continue in the county of 
[ 340 ] Westmorland to this day the city of London having also 
the inheritance of the shiievalty of Middlesex vested m their 
body by charter*^ Tlie reason of these popular elections 
is assigned m the same statute, c 13 “ that the commons 

might chuse such as would not be a burden to them ” 
And heiem appears plainly a strong tiace of the democrati- 
cal part of our constitution, in which form of goveinment 


' Dal^on of sheriffs, c 1 


" 3 Rep 72 
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It IS an indispensable requisite, tliat the people should chuse 
their own magistrates ® This election was in all probabil- 
ity not absolutely vested m the commons, but required the 
loyal approbation For in the Gothic constitution, the judges 
of the county courts (which office is executed by oui sheriff) 
were elected by the people, but confiimed by the king 
and the form of their election uas thus inaii.iged the peo- 
ple, or incolae terntorii^ chose tx&elve electois, and they 
nominated thee persons, cx quihtis lex unum confimabat^ 

But vVith us in England these popuLu elections, growing 
tumultuous, were put an end to by the statute 9 Edw II 
St 2 which enacted, that the sheiiffs should horn thenceforth 
be assigned by the chancellor, treasurer, and the judges, as 
being persons in whom the same trust might with confidence 
be leposed By statutes 1 4 Edw III st 1 c 7 23 lien VI 
c 7 and 21 Hen VIII c 20 (l) the chancellor, tieasuier, 
president of the kiiig^s council, chief justices and chief 
baron, are to make this election , and that on the morrow of 
All Souls in the exchequei And the king’s lettcis patent, 
appointing the new sheriffs, used commonly to bear date 
the sixth day of Novembei ® The statute of Cambridge, 

12 Ric. II c 2 07 dams that the chancelloi, ticasuiei, keeper 

of the pi ivy seal, stewaid ot the king’s house, the king’s 

chambeilain, cleik ot the lolls, the justices of the one bench 

and the othei, barons of the exchequer, and all othei that 

shall be called to ordain, name, oi make justices of the peace, 

sheujfi and other officers of the king, shall be sworn to act 

indiffeiently, and to appoint no man that sueth either privily 

or openly to be put m ofhee, but such only as they shall 

judge to be the best and most sufficient And the custom 

now IS, (and has been at least ever since the time of Fortescue’’, 

who was chief justice and chancellor to Henry the Sixth,) [ 34*1 ] 

that all the judges, together with the other great officers and 

pi ivy counsellois, meet in the exchequer on the morrow of 

All Souls yearly, (which day is now alteied to the morrow of 

^ Montesq Sp L b 2 c 2 ^ Stat 1 2 Edw IV c 1 

^ Stiern dejure Goth / I c 3 i/ c 24 


(1) This last statute does not apply Mr Christian’s note 
A A 3 



34-1 


THE RIGHTS 


Book I 


St. Mai tin by the last act lor abbreviating Michaelmas teim,) 
and then and there the judges propose three peisons, to be 
reported (ifappioved ot ) to the king, who aftei wards appoints 
one of them to be sheiiff 

This custom of the tik^elve judges pioposuig thee peisons, 
seems boiroucd from the Gothic constitution befoie men- 
tioned, with tins difference, that among the Goths the 
twelve nominors weic fiist eh cted by tlie people themselves 
And this usage of ours, at it^ fust introduction, I am apt to 
believe was founded upon some statute, though not now to 
be found among oui pi m ted Jaws hist, because it is mate- 
iially diffeient fioin the dneitioii of .ill the statutes befoie 
mentioned wlucli it is haul to conceive that the judges would 
have countenanced by tlieii toiicinience, oi tliat Fortescue 
would have inserted in Ins book, unless by the authoiity of 
some statute , and also because a statute is cxpiessly icferred 
toinlhe iccoid, which sir Edward Coke tells us ' he transciibed 
fiom the council-book of 3 Much, 31* Hen VI and which is 
m substance as follows Tlu king had of Ins own aiithoi- 
ity appointed a man shenfl ot Lincoliishiie, which office he 
refused to take upon him wlieieupoii the ojumons of the 
judges weie taken, what should be done in this behalf And 
the two chief justices, sn Jolm Fortescue and sir John Piisot, 
delivered the unanimous opinion of them all, ‘‘ that the 
“ king did an eiioi when he made a person sheriff, that was 
“ not chosen and pieseiited to him according to the statute 
“ that the peisoii refusing was liable to no fine for disobc- 

dieiice, .vs if he had been one of the thee persons chosen 
“ accouhng to the teiun of thci/tz^z^/i , that they would advice 
“ the king to have recourse to the thee peisons that were 
“ chosen accouhng to the statute or that some otliei thrifty 
“ man be intreated to occupy the office for this year, and 
[ 342 ] that the next yeai, to eshew such inconveniences, the 
“ ordei ot the statute m this behalf made be obseivcd ” ]fiit 
notwithstanding this unanimous resolution of all the judges 
of England, thus enteied in the council book, and the statute 
34 & 35 Hen VIII c 26 §61 which expressly recognizes 
this to be the law of the land, some of our writers J have 


‘ 2 Inst 559 


I Jenkins, 229 
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affirmed, that the king, by his pierogative, may name whom 
he pleases to be sheriff, whethei chosen by the judges oi no 
This IS grounded on a very paiticular case in the fifth yeai 
of queen Elizabeth, when, by reason of the plague, there 
was no Michaelmas term kept at Westministei so that the 
judges could not meet theie m crastmo animaiicm to nominate 
the sheriff’s whereupon the queen named them herself, with- 
out such previous assembly, appointing tor the most part one 
of the two remaining m the last year’s list*" And this case, 
thus ciicumstanced, is the only authoiity in our books for the 
making these extraordinary sheriffs It is true, the lepoiter 
adds, that it was held that the queen by her prerogative might 
make a sheriff without the election of the judges, non obstante 
atiquo \tatuto in contraiium but the doctrine olnon obstante' s, 
which sets the pierogative above tfie hws, was effectually 
demolished by the bill of lights at the revolution, and abdi- 
cated Westminister-hall when king James abdicated the king- 
dom Howevei, it must be acknowledged, that the practice 
of occasionally naming what are called pocket-sheriffs, by 
the sole authority of tlie crown, hath uniformly continued 
to the reign of his present majesty , in which, 1 believe, few 
(if any) compulsory instances have occuircd ( 2 ) 

SiiEUiFFS, by virtue of sevcial old statutes, aie to conti- 
nue m their office no longer than one ycai and yet it hath 
been said ' that a sheiiff may be appointed dm ante bene jdaato, 
oi during the king’s pleasure, and so is the form of the royal 
writ*" Theiefore, till a new sheiiff be named, his office 
cannot be determined, unless by his own death, or the de- 
mise of the king , in which last case it was usual for the 
successoi to send a new writ to the old sheriff" but now by 
statute 1 Ann st 1 c 8 all officers appointed by the pre- ^ 343 ^ 

'' Dyer, 225 Dalt of ShenlF!*, 8 

‘ 4 Rep 32 " Dalt 7 

( 2 ) A compulsory appointment could scarcely be made after the reso- 
lution of the judges cited in the text from 2 Inst 559 Where the ap- 
pointment IS legal, and there is no sufficient excuse for not accepting it, it 
IS a misdemeanor to refuse to serve, and the court of K B would probably 
grant permisi on to proceed by criminal information against a person so 
refusing See R v Woodrow ^ 2T R 73 1 
A A 4 
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ceding king may hold then offices foi six months after the 
king’s demise, unless soonei displaced by the successor (3 ) 
We may Uither observe, that by statute 1 Ric II c 11 no 
man that has served the office ol sheiiff for one year, can 
be compelled to serve the same again within thiee yeais (4) 

We shall find it is of the utmost impoitance to have the 
sheiiff appointed accoiding to law, when we considei his 
poucr and duty These aie eitliei as a judge, as the keepei 
of the king’s peace, as a mimsteiial ofticei of the superioi 
courts of justice, oi as the king’s bailifl 

In his judicial capacity he is to heai and determine all 
causes of foity shillings value and undei, in his county coint, 
of which moie m it’s pio]iei place, and he has also a judicial 
powei in duels othei civil cases ° lie is likewise to decide 
the elections of knights of the shiie, (subject to the control 
of the house of commons,) of coioneis, and of veiderors, to 
judge ot the qualification of voters, and to retain such as 
he shall dcteinune to be duly elected 

As the keepei of tlie king’s peace, both by common law 
and special commission, he is the hist man m the county, and 
superior m lank to an> nobleman therein, dunng his oflice*^ 
ITc may appreliciid, and commit to piison, all persons who 
bleak the peace, oi attempt to break it, and may bind any 
one m a lecognizance to keep the king’s peace. He may, and 
IS bound ca- ojjicio^ to puisue, and take all traitors, muidereis, 
leloiis, and other misdoers, and commit them to gaol foi safe 
custody He is also to defend his county against any of the 
king’s enemies when they come into the land and foi this 
purpose, as well as for keeping the peace .ind pursuing felons, 

® Dalt c 4 PI Roll Rep 237 


(3) In the last reign an act passed (57 G 3 c 45 ) by which all persons 
holding any office under the crown, civil oi mihtaiy, during pleasure, on 
the day of the demise ot his then present majesty, were empowered to 
hold the same without any new commission dunng the pleasure of his suc- 
cessoi No act of a similar natuie has been passed, I believe, in the pre- 
sent reign 

(4) If there be other sufficient persons within the county 
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he may command all the people of his county to attend him , 
which IS called the posse comitatus^ or power of the county , 
and thib summons every person above fifteen years old, and 
under the degiee of a peer, is bound to attend upon warn- 
ing '■5 under pain of fine and imprisonment ' But though the [ 344 ] 
sheriff IS thus the pinicipal conservator of the peace m his 
county, yet by the expiess directions of the gieat charter 
he, togethci with the consfiible, coroner, and certain other 
officers of the king, aie forbidden to hold any pleas of the 
crown, or, in othei woids, to tiy any cuminal offence For 
it would be highly unbecoming, that the executioners of jus- 
tice should be also the judges, should impose, as well as 
levy, fines and amercements , should one day condemn a 
man to death, and personally execute him the next Neither 
may he act as an ordinal y justice of the peace during the 
tune of his office ^ foi this would be equally inconsistent 
he being in many lespccts the seivant of thejustic.es 

In his mmisteual cc\pacity, the sheriff is bound to execute 
all piocess issuing fiom the king^s couits of justice In the 
commencement ot civil causes, he is to seive tlie writ, to 
ai rest, and to take bail , when the cause comes to trial, he 
must summon and letuui the jury, when it is determined, 
he must see the judgment of the couit carried into execution. 

In criminal matters, he also ariests and impiisons, he re- 
turns the juiy, he has the custody ot the delinquent, and he 
executes the sentence of the court, though it extend to death 
Itself 

As tlie king’s baihfi, it is his business to pieseive the rights 
of the king within Ins bailiwick , for so his county is fre- 
quently called in the wiits, a word introduced by the princes 
of the Noiman line, m imiUtionof the Freiicli, whose ter- 
ritory IS divided into bailiwicks, as that of England into coun- 
ties He must seise to the king’s use all lands devolved to 
the crown by attainder or escheat , mus^ levy all fines and 
forfeitures, must seise and keep all waifs, wrecks, estrays, 
and the like, unless they be granted to some subject , and 

* cap 17 

'* Slat 1 Mar at 2 c 8 

* Fortesc LL c, 24 


'J Dalt c 95 
' Lamb. Eiren si 5 
* Stat 2 Hen V c 8 
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must also collect the king’s rents Tvithin his baihwick, if com- 
manded by process fiom the exchequer*. 


[ 345 ] To execute these various offices, the sheriff has under 
him many infeiior officers , an under-sheriff^ bailiffs, and 
gaolers , who must neither buy, sell, noi farm their offices, 
on forfeitme of 500/ ^ 


Tmf under-sheriff usually performs all the duties of the 
office, a very few only excepted, where the personal pie- 
sence of the high-sheiiff is necessary But no undei-sheriff 
shall abide m his office above one ycai * , and if he does, by 
statute 23 Hen VI c 8 he forfeits 200/, a very large pe- 
nalty m those early days And no under sheriff or sheriffs’ 
officei shall practise as an attoiney, during the time he con- 
tinues in such office^ foi this would be a great inlet to pai- 
tiahty and oppression But these sahitaiy leguJations are 
shamefully evaded, by practising m the names of other at- 
torneys, and putting m sham deputies by way of nominal 
under-shenffs by reason of which, says Dalton^, the undei- 
sheriffs and bailiffs do giow so cunning m their several places, 
that they aie able to deceive, and it may well be feared that 
many of them do deceive, both the king, the high-shenff, and 
the county 

BaiufVs, or sheriff’s officei s, aie eithei bailiffs of hun- 
dicds, or special bailiffs Bailiffs of hundreds are officers 
appointed ovei those respective districts by the shenffs, to 
collect fines tlieiein, to summon juries, to attend the judges 
and justices at the assises and quarter sessions, and also to 
execute writs and process in the several hundreds But, as 
these are generally plain men, and not thoroughly skilful in 
this latter part of their office, that of serving writs, and 
making arrests and executions, it is now usual to join special 
bailiffs with them, who aie geneially mean persons, em- 
ployed by the sheriffs on account only of their adroitness and 
dexterity iii hunting and seising their prey The sheriff be- 
ing answeiable for the misdemesnors of these bailiffs, they 


» Dalt c 9 
Stat 3 Geo I c 15 
* Stat A2 Ed« III c 9 


• Stat 1 Hen V c. 4 
Of shenfFs, c 115 
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are therefoie usually bound in an obligation with safeties for 
the due execution of then office, and thence are called 
bound-bailiffs , which the common people have corrupted into 
a much more homely appellation 

Gaolfrs are also the servants of the sheriff, and he must [346 
be lespcnsible foi their conduct Then business is to keep 
safely all such persons as aie committed to them by lawful 
wan ant and, if they suffei any such to escape, the sherifl 
shall answei it to the king, if it be aciiminal iiiattei , or, m a 
civil case, to the paity injured And to this end the sheriff 
must** have lands sufficient within the county to answer the 
king and his people The abuses of gaolers and sheriffs^ 
officcis, towaid the unfortunate peisoiis in their custody, are 
well restrained and guarded against by statute 32 Geo II 
c 28 , and by statute 14 Geo III c 59 provisions arc made 
for bettei preserving the health of piisoners, and preventing 
the gaol distemper (6) 

'Fhe vast expellee, w^hich custom had introduced in serv- 
ing the office of high sheriff, was grown such a burthen to 

Dalt L 118 4 lUp J4 c 4 4 Edw III t 9 5 Edw III t 4 

*' Stat 9 Edw II st 2 2FdwIII 13&14Cir II c 21 §7 


(5) The term inisdcmtsnoi is not used here in its htnet legal sense of 
crmiinal mi'.-fe'isince or nou-feasantc, at least it must not be understood 
that the sheuft is criminally answei able for any thing done, or left undone 
by hib bailiffb Civillj he is responsible tor the misconduct of his officer, 
when charged by him with the execution of the law, but then he must in 
every paiticulni case be connected with the bailift by evidence , it will not 
be enough to show that the person doing the act held the oflice of sheriff’s 
bailiff, but he must he proved to have been einplojed by the sheriff m the 
particular instance The rule is otherwise with the iindershenff, he is the 
general deputy of the sheriff, and his acts for all civil purposes are the acts 
of the sheriff, without showing his appointment oi any special authority 
in each particular case Drake v S^kes^lT R 113 James v Brawn, 
5 B & A 243 

(6) These and many other statutes are now repealed, and the law re- 
lating to gaols, and houses of correction, consolidated by the 4 G 4 c 64 
This act lays down general rules for the ditties of gaolers, and subjects 
their conduct to minute inspection from the justices of the county, and 
at the same time, by enabling the magistrates to dllow them competent sa- 
laries, and moderate pensions on supeiannuation, it tends to intioducc a 
better class of men into those most responsible and important oflices 
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the subject, that it was enacted, by statute 1 3 & 3 4 Car II. 
c 21., that no sheriff (except of London, Westmoiland, and 
towns which are counties of themselves,) should keep any 
table at the assises, except foi his own family, or give any 
presents to the judges or their seivants, or ha\e more than 
forty men m livery yet, for the sake of safety and decency, 
he may not have less than twenty men in England and twelve 
m Wales, upon foifeiture, in any ot these cases, of 200/ (7) 

II The coroner’s is also a veiy antient office at the com- 
mon law. He IS called coroner, coionatoi^ because he hath 
principally to do with pleas of the crown, oi such wherein 
the king is more immediately concerned® And in this light 
the lord chief justice of tlie king’s bench is the principal 
coroner in the kingdom, and may (if he pleases) exercise the 
jurisdiction of a coroner m any part of the lealm^ But there 
are also particulai coioneis for every county of England , 
j- 34,Y ] usually four, but sometimes six, and sometimes fewer ® This 
officer '' is of equal antiquity with the sheriff , and was ordained 
together with him to keep the peace, when the earls gave up 
the waidslijp of the countj 

He is still cliosen by all the fieeholdois in the county court , 
as by the policy of oui antient laws the siienffs, and conserv- 
atois of the peace, and all other ofiiceis were, who were 
concerned in matteis that affected the liberty of the people*, 
and as verderors of the forest still are, whose business it is to 
stand between the preiogativc and the subject in the execu- 
tion of the forest laws For this purpose there is a writ at 
common law de coronatoit digendo m wLicb it is expressly 
commanded the sheriff, “ quod ialem eltgt faciat^ qui melius 
“ et sciaty et veht, ct possit^ officio illt intendne” And, m 

' 2 Inst 31 4 Inst 271 Mirror, c 1 §3 

^ 4 Rep 57 ' 2 Inst S58 

s F N B 165 F N B 163 * 

( 7 ) In this account of the office of sheriff reference is made more than 
once to Fortcscue’s chapter on the same subject The reader will do well 
to consult a note by Mr Amos (p 81 n g ) in his new edition of that au- 
thor It IS replete with curious learning I regret only nn occasional 
intemperance of language, which detracts from its sterling weight and 
value, without adding to its strength 
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order to effect this tlie moie surely, it was enacted by the 
statute^ of West X that none but lawful and disci eet knights 
should be chosen , and theie was an instance in the 5 Edw III 
of a man being removed from this office because he was only 
a merchant But it seems it is now sufficient if a man hath 
lands enough to be made a knight, whether he be really 
knighted or not " foi the coroner ought to have an estate 
sufficient to maintain the dignity of his office, and answer any 
fines that may be set upon him for his misbehaviour , and 
if he hath not enough to answer, liis fine shall be levied on 
the county, as the punishment fot electing an insufficient 
officer P Now, indeed, through the culpable neglect of gen- 
tlemen of pioperty, this office has been suffeied to fall into 
disrepute, and get into low and indigent hands so that, 
although formerly no coroners would condescend to be paid 
for serving then country, and they were by the aforesaid 
statute of Westtn 1 expressly forbidden to take a leward, 
undei pain of a great foifeiLuie to the king, yet for many 
years past they have only desired to be chosen for the sake of 
their perquisites being allowed lees for then attendance by t 348 ] 
the statute 3 Hen VII c 1 which sir Edward Coke complains 
of heaMly*^, though since his time those fees have been much 
enlarged 

The coroner is chosen foi life but maybe lemoved, either 
b^ being made sheniF, or chosen verderoi, which are offices 
incompatible with the other , oi by the king’s writ de coro- 
natore exoneiando^ tor a cause to be theiem asssigned, as that 
he IS engaged in other business, is incapacitated by years oi 
sickness, hath not a sufficient estate m the county, or lives in 
an inconvenient part of it% And by the statute 25 Geo II 
c 29 extortion, neglect, or misbehaviour, are also made 
causes of removal, (8) 

The office and power of a coroner are also, like those of 
the sheriff, either judicial oi ministerial, but piincipally judi- 

1 3 Edw I c 10 p Mirr c 1 § 3 2 Inst, 175 

2 Inst 32 ‘i 2 Inst 210 

" F N B 153, 164 Stnt 25 Geo 11 c 29 

° * F N B 163, 164 

(8) The tune and manner of electing coroners are regulated by the 58 G a 
c 95 , upon the model of the elections of knights of the shire 
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cjal. This IS in great niea!»uie ascertained by statute 4* Ed w, I 
de oj^io coioiiatot , and consists, first, in enquiiing, when 
any person is slain, or dies suddenly, oi m prison, concerning 
the manner of Ins deatli. And tins must be “ supet visum 
“ corporis^ ” foi, if the body be not lound, the cot oner can- 
not sit \ (9) He must also sit at the veiy place where the 
death happened and his inquiiy is made by ajuiy from foui, 
live, or six of the neighbouiing towns, over whom he is to 
preside If any be found guilty by this inquest of murdei oi 
other homicide, he is to commit them to prison for faithcr 
tiial, and is also to mqunc conceiiung then lands, goods, 
and chattels, which aic forfeited thereby but, whethei it be 
homicide or not, he must inquire whethei any deodand has 
accrued to tlie king, or the lord of the franclnse, by tins death 
and must certify the whole of tins inquisition, (under his own 
C 349 3 seal and the seals of the jurors *^,) togethei with the evidence 
thereon, to the court ot king’s bench, oi the next assises 
Another branch of his office is to inquiic concerning ship- 
wietks, and certify whether wieck oi not, and who is m 
possession of the goods Concerning treasui e-trove, he is 
also to inquuc who wcie the findeis, and where it is, and 
whethei any one be suspected of having found oi concealed a 
treasure, “and that may be well peix.cn ed, (saith the old 
“ statute of Edw I) wheie one In eth uotousJy, haunting 

** 4 Inst 271 ^uam vv/nerahfm tt taesum Potist 

* Thus, in the Gothic constitution, “ enim homo elinm ex aha causa mbtto 
before any fine was payable by tlie “ mori ” Stiernbook dc jure Gothor 
neighbourhood, for tin, slaughter of a / 3 c 4 

man therein, “ dt CO J 7 Jor<? cons lare “ Stat SSlIenVIII c 12 1&2 

ojmrtcbat y t e noatamfuis^Laluiutm P & 3f <11 2 West Symbol §310 
“ in temlono ista mortuum invent um Crump iG4 Tremain PC 621 


(3) It seems probable, that in ancient times the whole inquisition was 
taken with the body b'Wg before the coroner and jury, or at least th it the 
body was not buried till the inquisition was concluded Now, however. 
It IS sufficient if the coroner and jury have together a view of the body 
(such a view as enables them to ascertain whether there arc any marks of 
violence on it, or any appearances explanatory of the cause of the death), 
and if the latter are there sworn by the former in the presence of the body 
These two, however, are indispensable conditions to a proceeding by the 
coroner (see jR v Perrandy 5B & A 260), where, therefore, circumstances 
render a compliance with them impossible, the coroner cannot inquire, 
unless indeed he have a special commission for the purpose, but justices of 
the peace, or of oyer and terminer, may. 2 Hawk. P C. c. 9 5,25 
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taverns, and hath done so of long time whereupon he 
might be attached, and held to bail, upon this suspicion only. 

The ministerial office of the coroner is only as the sherilf's 
substitute Foi when just exception can be taken to the 
sheriff, foi suspicion of partiality, (as that he is interested in 
the suit, or of kindred to eitlier plaintiff oi defendant,) the 
piocess must then be awarded to the coronei, instead of the 
sheriff, for execution of tlie king’s writs '' (10) 

III. The next species ot subordinate magistrates, whom 
I am to consider, arc justices of the peace, the principal of 
whom is the custom ^otulojum, or keeper of the recoids of the 
county The common law hath ever had a special care and 
regard for the conservation ot the peace , foi peace is the 
very end and foundation of ci\il society And, therefore, 
bef’oie the pieseiit constitution of justices was invented, there 
were pecuhai officers appointed by the common law for the 
maintenance ot the public peace Of these some had, and 
still have, this power annexed to other offices which they 
hold, others had it merely by itself, and weie thence named 
emtodes oi consa vatoy es pacts Those that were so inrtute 
o^icti still continue but the latter sort are superseded by the 
modern justices 

The king’s majesty ” is, by his office and dignity royal, 
the principal conseivatoi of the peace witlmi all liis domi- 
nions , and may give authority to any othei to see the peace 
kept, and to punish sucli as break it hence it is usually 
called the king’s peace The loid chancellor or keepei, the [ 35(^j 
loid treasuiei, the loid high steward of England, the lord 
mareschal, the loid high constable of England, (when any 
such officers are in being,) and all the justices of the couit 

“ 4 Inst 271 Lambarcl Eirenarch 12 


(10] And if the coroner neglects his ministerial duty, so that it becomes 
necessary for the court to proceed summanly against him for his contempt, 
elisors will be appointed as the officers of the court to execute such pro- 
cess Thus, where the coroners had neglected to attach the sheriff for not 
obeying a rule of court, elisors were appointed to attach them SeeVol III 
p 355 , Andrews v. Sharp j 2 SirW Bl. 9U It, v, Peckhavit ibid, 1218 
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of king’s bench, (by \jrtue of their offices,) and the master of 
the rolls, (by piescuption,) aie general conservatois of the 
peace throughout the whole kingdom, and may commit all 
breakers of it, or bind them in recognizances to keep it 
the other judges are only so m their own couits The 
coroner is also a conservator of the peace within his own 
county y , as is also the sheriff’', and both ol them may take 
a recognizance or security foi the peace Constables, tything- 
men, and the like, are also conservators of the peace within 
their own jurisdictions, and may apprehend all breakers of 
the peace and commit them, till they find sureties tor their 
keeping it a 

Those that were, without any office, simply and merely 
conservators of the peace, either claimed that power by pre- 
scription’^, 01 were bound to excicise it by the tenure of 
their lands , oi, lastly, were chosen by the fieeholdeis in 
full county court befoie the sherifi , the wut for then elec- 
tion diiecting them to be chosen ‘‘ de probionhns tt potentioii- 
bus comitatus sui in custodth jyaci'i ^ ” But when queen Isabel, 
the wife ot Edwaidll, had contiived to depose hei Imsband 
by a foiced lesignation ot the ciown, and had set up his son, 
Edward III , in his place, this being a thing then without 
e\am}>lc in England, it was feaied would much alann the 
people especially as the old king was living, though hiu- 
ried about horn castle to castle , till at last he met with an 
untimely death To prevent therefoie any risings, oi othei 
distuibance of the peace, the new king sent writs to all the 
* sheriffs in England, the form of winch is pieseived by 
Thomas Walsingham®, giving a plausible account of the 
inannei of his obtaining the ciown , to wit, that it was done 
[ 351 ] ipsius 'patris hene placito and withal commanding each sheriff 
that the peace be kept throughout his bailiwick, on pain and 
peril of disinheritance and loss of life and hrab And in a 
few weeks after the date ot these writs, it was oi darned in 
parliament that, for the better maintaining and keeping of 

* Lamb 12 ' Ibid 17 

y Britton J ‘I Ibid 16 

* F N B 81 « Hist A D 1327 

^ Lamb 14 ^ Stat 3 Edw III st. 2 c 36 

•’ Ibid 15 
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the peace in every county, good men and lawful, which were 
no maintainers ot evil, oi bairetois in the coimtiy, should 
be abSigned to keep the peace And m this mannei , and upon 
this occasion, was the election of the conseivators of the peace 
taken from the people, and given to the king® , this assign- 
ment being construed to be by the king’s commission ^ But 
still tliey weie only called conserv atoi s, wardens, oi keepers 
of the peace, till the statute 34- Edward III c 1 gave them 
the power ot trying felonies , and then they acquired the 
more honoiable appellation of jusLices * 

Thesl justices are appointed by the king’s special com- 
mission under the great seal, the form of which was settled 
by all the judges, A D. 1590 ' This appoints them all \ 
jointly and separately, to keep the peace, and any two or more 
of them to enquiie of and deteiinine felonies and other inis- 
demesnors in winch nunibei some paiticular justices, oi one 
ot them, aiednected to be always included, and no business 
to be done without tlicir pie>ence the wouls ot the com- 
mission lunning thus, ‘‘ qiiouua aliqutm veslnim^ A B C D 
“ mium volumus wlunce the persons so named are 
usually called justices of the qxmum And formerly it was 
customaiy to appoint only'^ a sjlect number of justices, emi- 
nent for their skill and disci etion, to be ot the quomm, but 
now the practice is to advance almost all ol them to that dig- 
nity, naming them all over again in the quotum clause, except 
pel haps only some one incons dciable person toi the sake of 
piopriety and no exception s now allowable, for not ex- 
piessing in the ioirn of wan ants, c^e, that the justice who 
issued them is of the quotum^ When any justice intends to [ 352*iiB 
act undei this commission, he sues out a writ of dedimus po^ 
testatem^ from the clerk ot the ciowu m chancery, empowei- 
ing certain persons therein ntimed to administei the usual 
oaths to him, which done, he is at liberty to act 

Touching the number and qualifications of these justices , 
lilt was oi darned by statute 18 Edw III st 2 c 2 that Irsi^o or 

* Lamb 20 *' See the fonn itself. Lamb 36 

** Stat 4Ktlw III c 2 18 Edw III Sum tit Justices, § 1 
8t 2 c 2 1 Stat 26 Geo II c 27 See aUp 

‘ Lamb 23 stat 7 Geo III. c 21. 

i IbiOx 44. 

VDfL. I. 
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tkree^ of the best leputation in eacJi county, shall be assigned 
' to be keeptis of the pctice. But these being found rather 
too few foi that purpose, it was provided by statute 34*Edw.IlI 
c. 1 that one lord, and three, oi four, of the most worthy 
men in the county, with some learned in the law, sliall be 
made justices in evciy county But afterwaids the number oi 
justices, through the ambition of private peisoris, became so 
large, that it was thought necessary by statute 12 Kic II c 10 
and 14 Ric II c 11 toiestrain them, at fiist to six, and after- 
waido to eight only But this lule is now disreoaided, and 
the cause seems to be, (as Lainbaid obseivod long ago"’,) that 
the glowing numbei of statute Jaws, committed iiom tune to 
tunc to the charge ot justices of the peace, have occasioned 
also (and veiy leasonably) then inciease to a laigcr numbei 
And, as to then qualifications, the statutes just cited diiect 
them to be of the best lepiitation, and most woitlij men in 
the county and the statute 13 llic II c 7 oulers them to be 
of the most sufficient knights, esqunes, and gentlemen of the 
law Also by statute 2 Hen V st 1 c 4 and st 2 c 1 they 
must be resident in their scveial comities And because, 
contiaiy to these statutes, men ot small substance had ciept 
into the commission, wliose povcity made them botli covet- 
ous and contemptible, it was enacted by statute 18 Hen VI 
c 11 that no justice should be put in commission, it he had 
not lands to the value of 20/ 77c; annum And, the rate of 
money being greatly nlteied since that time, it is now enacted 
by statute 5 Geo II c 18 that eveiy justice, except as is 
therein excepted, shall have 100/ pc't annum cleai of all de- 
ductions , and, if he acts without such qualification, he shall 
\ 353 ] foifeit 100/ This qualification " is almost an equivalent 
to the 20/. pe? anmm required in Henry the sixth’s lime and 
of this ° the justice must now make oath (11) Also it is 

“ Lamb S4 ° Stat 18 Geo II c 20 

See bishop t leetwood’s calculaaona 
m his chronicon prcHosum 


(II) The 100/ per annum must be in lands, tenements, 01 herecliti- 
ments m possession, and must be at least held foi a term of 21 jeais certain 
If It be not in po'^session, the estate necessary for qualification must be m 
immediate reversion or remaindei, and of the cleai yearly value of 5001 
The statute, however does not extend to corporation-justice-, peers, privy 

counsel! 01 ,, 
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provided by the act 5 Geo II. that no practising attorney, 
solicitor, or proctor, shall be capable of acting as a. justice of 
the peace. 

As the office of these justices is conferred by the l^ing, so 
it subsists only duiliig his pleasure, and is determinable, 

1 By the demise of the ci own , that is, in six months after p 
B ut if the same justice is put in commission by the successoi, 
he shall not be obliged to sue out a new dcdimus, or to sweai 
to his qualification ahesh^ nor, by reason of any new com- 
mission, to take the oaths more than once in the same reign 

2 By express writ undei the gieat seal % discharging any 
particular person from being any longei justice 3 By su- 
perseding the conim’ssion by wiit of stqjei sedeas, A^hich sus- 
pends the power of all the justices, but does not totally destroy 
it , seeing it may be \ evived again by anothei writ, called a 
'procedeiido 4? By a new commission, which virtually, though 
silently, discharges all the foiinei justices that are not in- 
cluded theiein , for two commissions cannot subsist at once 
r> By accession ot the office of sheiiff or coioner^ For- 
nicily It was thought, that if a man was named m any commis- 
sion of the peace, and had afterwards a new dignity coiifeired 
upon him, that this detei mined his office, he no longei an- 
swering the desciiptioii of the commission but now ^ it is 

p Stat 1 Ann c s ® Lamb G8 

Stat 1 Geo III c IS ^ Snt 1 Mar bt 2 c 8 

>■ Stat 7 Geo III e 9 “ Stu 1 Edw VI. c 7 


toun^kcllois, judges, attorney, or solicitor-general, or Welsh judges vvithm 
their icspective jurisdictions, nor to the eldest sons or heirs apparent of 
peers or lords of parliament, or of any peison qualified to serve as knight 
of a shire, nor to the officers of the board of green cloth, commissioners 
and principal officeis of the navy, under-secretancs of state, or secretary 
of Chelsea college within certain limits, noi to the heads of colleges m the 
two universities, or mayors of Oxfoid and Cambridge 

It IS to be observed, that though the statute says no man without the 
specified qualification shall be capable of being a justice, the acts which an 
unqualified person does arc not therefore invalid He exposes himself to 
the penalty, but the consequences would be most pernicious if his acts were 
void , if, for example, his warrant was of no authority, then all who acted 
under it, and, as they supposed, in execution of the law, would be trespassers, 
resistance to them would be lawful, and aid afforded to them unlawful 
See Margate Ptei Company v. Hannam, 3 B. A 266 

B B 2 



S53 


THE RIGHTS 


Book I 


provided, that notwithstanding a new title of dignity, the jus- 
tice on whom it is conferred shall still continue a justice. 

The power, office, and duty ot a justice of the peace de- 
pend on his commission, and on the several statutes which 
have created objects ot his jurisdiction His commission, 
first, empowers him singly to conserve the peace, and there- 
[ 354 ] by gives him all the power of the antierit conservators at the 
common law, in suppiessing riots and affrays, in taking se- 
curities for the peace, and m apprehending and committing 
felons and other inferior criminals It also empowers any two 
or more to hear and <letermme all felonies and other offences , 
which is the giound of their jurisdiction at sessions, of which 
more will be said in it^s proper place And as to the powers 
given to one, two, or more justices by the several statutes, 
which horn time to time have heaped upon them such an in- 
finite vaiiety of business, that few care to undertake, and fewei 
undei stand, the office , they are such and of so great import- 
ance to the public, that the countiy is greatly obliged to any 
woithy magistiate, that without smistei views of his own will 
engage in tins tioublesome service And therefore, it a well- 
meaning justice makes any undesigned slip in his piactice, 
great lemty and indulgence are shewn to him in the couits of 
law , and there are manj statutes made to protect him in the 
upright discharge ot his office , which, among other privi- 
leges, piohibit such justices fiom being sued loi any over- 
sights, without notice bctbiehand , and stop all suits begun, 
on tender made of sufficient amends But, on the other hand, 
any malicious or tyianiiical abuse of their office is usually 
severely punished, and all persons who lecovei a veidict 
against a justice, for any wilful or malicious injury, are en- 
titled to double costs ( 12 ) 

« Stat 7Jdc I c 5 2lJac I c IS 24 Geo II c 44 


(12) The protection aiForded to justices of the peace, is not calculated 
to shield them from rendering a full compensation to parties whom they 
may have even unwittingly injured in the honest discharge of their sup- 
posed duty , but It enables them to do so without the needless expense 
and vexation of a law suit For this purpose the plaintiff is bound to give 
a calendar month’s notice of his intention to sue, of the cause for which, 
and the process by which, he means to sue Within the month the 

jublice 
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jiistice may tender amends, and that he may have no difficulty to whom 
to address himself, the plaintiff’s nonce must be indorsed with the name 
and place ot abode of his attorney If the justice neglecte to tender 
amends, or tenders what the plaintiff refuses, and what afterwards appear 
to himself insufficient, he may, at any tune, even after action brought, 
if before issue joined, pay money into court as amends, which will have 
the same effect as a tender m ide before action brought That effect is 
m either ca^e, that if the jury find the amendb adequate to the injuiy sus- 
tained, the verdict will be for the defendant And it should be observed, 
that the effect of these provisions being to turn the action into one m 
which a tender may be made, or money paid into court (see Vol III p 303, 
704 nil, 12), the courts will apply to it the same discietionary power 
which they exercise in other cases, and will tliercfoi e permit a defendant, who 
has not availed himself in tunc of the provisions ot the statute, to withdraw 
his plea upon payment of costs after issue joined, and plead it again with 
a payment of money into court as amends Devayncs v Boys, 7 Taunt 33 
So that in effect the justice may now, in general, partly by iorce of the 
statute, and partly by permission of the couit, tender amends at any time 
before the issue ictualU comes to tnal II the plaintiff accept the sum 
lendeied or paid into court, the dispute ends lu the speediest and most 
economical way for both parties , if he refuse, the defendant is not pre- 
judiced by his tender, because the statute allows him to plead not guilty 
at the same time, and the tender or payment of money is not taken to be 
a conclusive ndiinssion of the right of action, but the plaintiff must prove 
his case entirely, (not going beyond the mattei contained in his notice,) 
and also satisfy the jury that the amends ottered were insufficient 

Besides the two advantages now specified, the statutes give three others 
to the justices of peace , the fiist is, that the action must be brought within 
six months after the act committed, the second, that it must be brought 
in the county in which it was committed, the last, that the justice need 
not specially state upon the record his legal justification foi the act which 
lie has done, but may give it in evuieiice under the general plea of not 
guilty 

Ot course, the question very often arises, under what circumstances a 
magistrate is entitled to these pi otcctions, in other words, when he can be 
said to have done the act complained ot “ in the execution of his office ” 
It IS obvious that these words must not be construed strictly, because the 
statutes contemplate protection to persons who have unintentionally done 
wrong, and exceeded the jurisdiction of their office Accordingly it has 
been held in many cases, that if the defendant honestly intended to act as 
magistrate, and the act done was m a matter within the junsdiction of 
magistrates, he is within the protection of the statutes, though he exceeded 
his powers, and transgressed the law Briggs v Evelyn, 2 H BI 114 
WeUer v Toke, 9 East 364 

If the verdict be for the plainUff, he will not be entitled to doubly costs, 
B B 3 unless 
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initted to the charge of these magistrates I must therefore 
refer myself at piesent to such subsequent parts of these Com- 
mentaries, as Will in then turns comprize almost eveiy object 
of the justice’s juiisdictioii and in the mean time recommend 
to the student the perusal of Mr Lanibard’s eiienaicha, and 
Dr Burn’s justice of the peace, wheieiii he will find everj 
thing relative to this subject, both in anticnt and model n prac- 
tice, collected with gieat caie and accuiacy, and disposed in 
a most clear and judicious method 


[ 355 ] I SHALL next considei some ofliceis of lower rank than 
those which have gone befoie, and of moie confined jurisdic- 
tion, but still such as aie umversall}' m use through every 
pait of the kingdom 

IV FouiiaHLY, then, of the constable The woid constable 
IS fiequently said to be dciived from the Saxon koninj-jcapel, 
and to signity the suppoit of the king But as we boi rowed 
the name as well as the office of constable from the Frencli, 
I am lathei inclined to deduce it, with sir Henry Spelman 
and Dr Cowel, from that language wheiein it is plainly de- 
rived from the Latin comes stabnli^ an officer well known m 
the empire so called because, like the gieat constable of 
Fiance, as well as the lord high constable of England, he was 
to legulate all matters of chivalry, tilts, tournaments, and 
feats of arms, which were performed on horseback This 
great office of lord high constable hath been disused in Eng- 
land, except only upon great and solemn occasions, as the 
king’s coronation and the like, ever since the attainder of 
StafFoid duke of Buckingham under king Henry VIII , as m 
Fiance it was suppiesse<l about a century after by an edict of 
Louis XIII * but from his office, says Lambard ^ this lower 
constableship was at fiist drawn and fetched, and is as it weie 
a veiy fingei of that hand For the statute of Winchester % 
which fiist appoints them, directs that, for the better keeping 

* Philip’s life of Pole, u 111 * 13 Edw I c 6 

y of constables, 5 


unless the judge who tried the cause shall in open court certify on the 
back of the record, that the injury was malicious and wilful 
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of the peace, two constables in every hundred and franchise 
shall inspect all matters i elating to arms and atmout (IS) 

Constables aie of two soits, high constables, and petty 
constables The formei were first ordained by the statute 
of Winchester, as before mentioned, are appointed at the 
court leets of the fiauchise or bundled over which they pre- 
side, or, in default of that, by the justices at their quarter ses- 
sions , and aie removable by the same authority that appoints 
them*. The petty constables die infeiior officers m eveiy 
town and parish, siiboidinate to the high constable of the 
hundred, fiist instituted about the leignot'^Edn III These It 356 ] 
petty constables have two offices united m them the one aii- 
tient, the other modern Their antient office is that of head- 
boioiigh, tithing-man, or boisholder, of whom we formeily 
spoke S and who are as antient as the time of king Alfied 
their moie ifiodcin office is that of constable merely, wffiich 
was appointed (as was observed) so lately as the reign of 
Edwauini, 111 order to assist the high constable ** And 
in geneial the antient head-boroughs, tithing-men, and bois- 
holders, were made use of to sei ve as petty constables , though 
not so generally, but that in many places they still continue 
distinct officers fiom the constible They aic all chosen by 
the jiuy at the court Icet , oi it no couit leet beheld, aie 
appointed by two justices of the peace 

Tilt geneial duty of all constables, both high and petty, 
as well as of the othci ofhceis, is to keep the king’s peace in 
their sevcial districts, and to that pui pose they are armed 
with veiy large jioweis, ot ariesting and imprisoning, of 
breaking open houses, and the like, of the extent of which 
poweis, considering what manner of men are foi the most 

Silk 175 Lamb 9 

Spelm Gloss 148 * Slat lS&14Car II c 12 

page 115 

( 1 3) 'rhe case in SalkcUl, p 1 75 after cited, and another in the same book, 
p 380, the Queen v Wyat are express, that high constables are officers 
ot common law, not first ordained by the statute of Winton, and Haw- 
kins states that to be the better opinion Certainly the statute does not 
seem to be creating of describing a new office, so much ns imposing a duty 
upon an existing and recognised office. 

)i B 4 
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part put into these offices, it is perhaps very well that they 
are generally kept in ignorance (14) One of then principal 
duties, arising from the statute ol Winchestei, which appoints 
them, IS to keep watch and waul in then lespective jurisdic- 
tions Waid, guard, or cusiodja, is chiefly applied to the 
day-tirne, in oidei to apprehend rioters, and robbeis on the 
highways , the niannei of doing which is left to the dis- 
cretion ot the justices ot the peace and the constable ^ the 
hundred being however answerable foi all robberies com- 
mitted theiein, by chy-light, foi having kept negligent guaid 
Watch IS propel ly applicable to the night only, (being called 
among our Teutonic ancestois wac/it or icacta *,) and it begins 
at the time wJien ward ends, and ends when that begins for, 
n 357 ] by the statute ol Winchester, ni walled towns the gates shall 
be closed liom sun-setLing to sun-iising, and watch shall be 
kept in eveiy boioiigh and town, especially in the summei 
season, to appit head all logues, vagabonds, and night-walkers, 
and make them give an account of themselves. The con- 

* Dalt Just c 104 t as meant Capitular Hhidov Pu 

E Pxcubias et Lxptorntione<! quas wiic- cap 1 A JJ S15 


(14) Mr ChnstiHn observes with justice upon this passige, that if the 
powers ot the constable aic dangcio is, tlicy ouglit to be curtailed by the 
legislature, but that every officer o iglu to know the extent ol Ins duty 
ind lutboritv In experience it is lound generally, that the responsibility 
undei which constables net, i-ja suffi< lent check against a wanton abuse of 
then authority, and the legislature ms felt it necessary to extend to them 
the same kind of protection whuli the)- have afforded to magisti ates, m 
eases in v^hlch they have unintcntionallj exceeded it 

By the 2tCr 2 c 41 no action si all be brought against any constable, 
or person acting by Ins older and in Ins aid, for any thing done in obedience 
to a magistrate’s warrant, until dc nand has been made of a peiusal and 
copy of the wairant, and that dein ind neglected to be complied with foi 
the space of six da>s If the demai d be complied with, and the constable 
sued alone without the justice, or sued with bun , in either case, upon pro- 
duction and proof of a warrant, the jury shall find a verdict for the con- 
stable, notwithstanding any defect o^ jurisdiction in the justice 

Besides high and petty constables, there are special constables, whom 
any two justices of the peace have the power of appointing upon the in- 
formation on oath of five respectable householders, that any tumult, not, 
or felony has taken place, or is likely to take place In this case the ap- 
pointment IS compulsory , but in all emergencies, magistrates may appoint 
and swear in any number of voluntary special constables for the preserv- 
ation of the peace 
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stable may appoint watchmen, at his discretion, regulated by 
the custom of the place , and these, being his deputies, have 
foi the time being the authority of their principal But, 
with regal d to the infinite numbei of other minute duties, that 
are laid upon constables by a diveisity of statutes, I must 
again refer to Mi Lambard and Di Burn , in whose com- 
pilations may be also seen, what poweis and duties belong to 
the constable or tithing-man indifferently, and what to the 
constable only for the constable may do whatever the tithing- 
man may but it does not hold e convet so, the tithing-man not 
having an equal powei with the constable. 

V We are next to consider the surveyors of the high- 
wa^^s Every parish is bound of common right to keep the 
high-roads, that go through it, in good and sufficient repair , 
unless, by reason of the tenuie of lands or otherwise, this 
care IS consigned to some paiticular piivate person From 
this buithen no man was exempt by our antient laws, what- 
ever other immunities he might enjoy this being part of the 
hinocla uecessitas to which every man’s estate was subject, viz 
expeditto contia 7'ostem, ai rium consU actio, et pontium eparatio 
For, though the reparation of budges only is expiessed, yet 
that of loads also must be understood , as in the Roman law, 
ad tnsii iictioaes i epai ationesque itineium et pontium, nullum 
genus hominum, nulliui>quc dignitatis ac venerationis mentis, 
cessare oportet ^ And indeed now, for the most part, the 
care of the loads only seems to be left to parishes, that of 
bridges being in great measure devolved upon the county at 
large, by sUtute 22 Hen \III c 5 (15) If the parish ne- 

h <7 11 74 4. 

(15) The liability of the inhabitants of the county which is at comtnon 
law, the statute of H 8 being only in affirmance of the common law, ex- 
tends to all bridges on highways which arc not within any city or town 
corporate, and which no individual is by prescription, or the tenure of his 
lands, bound to repair If a new bridge of public utility be built by an 
individual on a highway, substantially and commodiously, to the satisfac* 
tion of the county surveyor, and dedicated to and accepted by the public, 
the county are bound to the future repairs , if the bridge be unnecessary, 
or insufficiently built, the county should indict it as a nuisance ; or they 
will be deemed to have accepted it, by continuing to use it after discovery 
of its inutility, or imperfect construction In all cases in which the county 
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glected these repairs, they might foimerly, as they may still, 
be indicted for such then neglect but it was not then in- 
cumbent on any particular officer to call the parish together, 
and set them upon this work, for which reason, by the 
[ 358 J statute 2&3Ph &M c 8 surveyors of the highways were 
ordered to be chosen in every pai ish ’ 

Thfse suiveyors were oiiginally, according to the statute 
of Philip and Maiy, to be appointed by the constable and 
church-wardens of the parish , but now they are constituted 
by two neighboiuing justices, out ol such inhabitants oi 
others as are desciibed in statute 13 Geo III c 78 , and may 
have salaries allotted them for then tiouble (16) 

' This office, Mr Dalton (just cap the Roman ways vvitli those of conn- 
50 ; says, exactly answers that of the try parishes , but also because one 
curatores vtariim ol the Homans , but 'J’hcnnus, who was the curator of the 
It should seem that theirs was an office I'laininian way, was candidate for the 
of rather more dignity and autliority consulship with Julius Cicsar (6'ii nd 
than ours not only from comparing jitltc I I rp 1 ) 
the method of making and amending 


IS bound to repair, the liability extends to the maintenance of three hun- 
dred feet of the road next adjoining each end of the budge Ji v IP' ^i- 
ding of Yotk shire f 2 East 342 R y InhahilanU oj ihe county oj Kenty 
2 M&S 517 R y West Riduiq oJ c, 7 East 788 Several sub- 

sequent statutes have been made on the subject of county budges, which 
place the regulation of the building and lepairs in the hands of the justices 
at quarter sessions, and aim them witli all necessary powers, the most im- 
portant of these are the 43 G 5 c 59 the 52 G J c 110 , and the 59 G j 
c 143 

(16) By the 15 G 3 c 78 the constables, churclivvaidens, surveyors, and 
rated householders of each parish arc bound annually in beptember to 
make out a list of ten persons living within it, which is to be returned to 
a meeting of the magistrates of the division in special sessions From this 
list, if they please, and if not, from the otiicr inhabitants, the magistrates 
are to appoint the surveyois, and a person so appointed is bound to take 
the office undei a penalty, and receives no salary, it is one of the public 
duties of an inhabitant, which he is called upon to perform in his turn un- 
paid, and he cannot be appointed again for three years after his service 
But if no list be returned, or the person appointed shall refuse to serve 
the office, the justices may then appoint any person although not an in- 
habitant, who 13 willing to serve, and to this person thus taking upon 
himself an office which he has no public obligation on him to perform, they 
have the power of assigning a salary 



Ch 9 


OF PERSONS 


S58 


Thfir office and duty consist in putting in execution a 
variety of laws for the repairs of the public highways , that 
js, ot ways leading from one town to another all which 
aie now reduced into one act statute 13 Geo III. c 78 
winch enacts, 1 That they may remove all annoyances m the 
higliways, oi give notice to the owner to remove them , who 
IS liable to penalties on non-compliance 2 They are to 
call together all the inhabitants and occupiers of lands, tene- 
ments, and hereditaments within the parish, six days in every 
yeai, to laboni in fetching materials, oi repairing the high- 
ways all peisons keeping draughts (of three hoises, &c ) oi 
occupying lands, being obliged to send a team for every 
draught, and foi every 50/ a jear, which they keep oi 
occupy, persons keeping less than a draught, or occupying 
less than 50/ a year, to contiibutc m a less proportion and 
all other peisons chaigeable, between the ages of eighteen 
and sixty-five, to work oi find a labourer. But tliey may 
compound with the surveyois, at certain easy rates established 
by the act And evciy cartway leading to any market-town 
must be made twenty feet wide at the least, if the fences will 
permit, and may be incieased by two justices, at the expense 
of the parish, to the breadth of thirty feet 3 The sur- 
veyors may lay out then own money m purchasing materials 
for rcpaiis, in electing guide-posts, and making drains, and 
shall be reimbuiscd by a rate to be allowed at a special [ 359 ] 
sessions 4^ In case the personal labour of the parish be 
not sufficient, the surveyors, with the consent of the qnartei 
[or special] sessions, may levy a rate on the parish, in aid of 
the personal duty, not exceeding, in any one year, togethei 
with the other highway rates, the sum ot 9d m the pound , 
foi the due application of which they are to account upon 
oath (17) As foi tuinpikes, which are now pretty geneially 
intiodiiced in aid of such rates, and the law relating to them, 
these depend principally on the particulai powers granted in 

(l7) The 15 G 3 t 7S has received some araeiidments by subsequent 
statutes, especially in the thiec material points of the compulsory labour, 
tile composition money m lieu thereof, and the additional assessments 
But I think It better to refer the reader to Burn*s Justice, title Highways, 
where he will find the subject treated at length, than to attempt an imper- 
fect account of them m this place 
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the several road actS) and upon some general provisions, 
which are extended to all turnpike roads in the kingdom, 
by statute 13 Geo. IIL c. 8 4<. amended by many subsequent 
acts’' (18) 


VI. 1 PROCEED therefore, lastly, to consider the overseers 
of the poor , then original, appointment, aind duty 


The poor of England, till the time of Hen VIII , subsisted 
entirely upon pii\ate benevolence, and the chanty of well- 
disposed Christians. For though it appears by the mirrour 
that by the common law the pooi weie to be sustained by 
“ parsons, rectors of the church, and the parishioners , so 
“ that none of them die for default of sustenance,’" and 
though by the statutes 12 Ric II c 7 and 19 Hen VII c 12 
the poor aie dnected to abide in the cities or towns wherein 
they were born, or such wherein they liad dwelt foi thiee 
years, (which seem to be the fiist rudiments of palish settle- 
ments,) yet till the statute 27 Hen VIII c 25 , 1 find no com- 
pulsoiy method chalked out foi this purpose but the poor 
seem to have been left to such reliet as the humanity of their 
neighboiiis would afford them The monasteries were, m 
particular, then principal resource, and, among other bad 
effects which attended the monastic institutions, it was not 
pel haps one of the least (though frequently esteemed quite 
otherwise,) that they supported and fed a veiy numerous and 
very idle poor, whose sustenance depended upon what was 
[ 360 ] daily distributed in alms at the gates of the leligious houses 
But, upon the total dissolution of these, the inconvenience 
of thus encouraging the poor in habits of indolence and 
beggary was quickly felt throughout the kingdom and 
abundance of statutes were made m the leign of king Heniy 
the eighth and his childien, for providing for the poor and 
impotent which, the preambles to some of them recite, had 
of late years greatly increased These pooi were principally 

*= Stat 14 Geo III c 14 36 57 82 ^ c 1 § 3 

16 Geo III c 39 18 Geo III c 28 


(l8) This, and many subsequent acts of explanation and amendment, 
have been repealed by the 3 G 4 c 126 , whfch is now the general turnpike 
act of the kingdom 
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ot two sorts, sick and impotent, and therefore unable to 
work , idle and sturdy, and therefore able, but not willing, 
to exercise an honest employment To provide in some mea- 
sure for both of these, m and about the metiopolis, Ed- 
ward the s;xth founded three royal hospitals , Christ’s and 
St Thomas’s, for the relief of the impotent through infancy 
or sickness , and Bridewell tor the punishment and employ- 
ment of the vigorous and idle But these were far from being 
sufficient for the care of the poor throughout the kingdom at 
large and therefore, aftei many other fruitless experiments, 
by statute 43 Eliz c. 2 , overseers of the poor were appointed 
in every parish. 

By viitue of the statute last mentioned, these overseers are 
to be nominated yearly in E.ister week, or within one month 
after, (though a subsequent nomination will be valid ™,) by two 
justices dwelling near the paiish They must be substantial 
householdeis, and so expressed to be in the appointment ot 
the justices " 

Thfir office and duty, accoiding to the same statutes, are 
principally these first, to raise competent sums for the neces- 
saiy relief ot the poor, impotent, old, blind, and such othei 
being pool, and not able to work and secondly, to provide 
work foi such as are able, and cannot otherwise get employ- 
ment , but this latter part ot their duty, which, according to 
tlic wise regulations of that salutary statute, should go band 
in hand with the other, is now most shamefully neglected 
However, for these joint pui poses, they are empowered to 
make and levy rates upon the several inhabitants of the parish, 
by the same act of parliament , w inch has been farther ex- 
plained and enforced by several subsequent statutes 

The two great objects ot this statute seem to have been, 
1 To relieve the impotent poor, and them only 2. To find 
employment for such as are able to work and this princi- 
pally by providing stocks of law materials to be worked up at 
their separate homes, instead of accumulatmg all the poor 
m one common workhouse, a practice which puts the sober 


861 ] 


Str 1123. 


° 2 Lord Rayxn.l3S4 
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and diligent upon a level (in point of their earnings) with 
those' who aie dissolute and idle, depresses the laudable emu- 
lation of domestic industry and neatness, and destio^^s all 
endearing family connexions, the only felicity of the indigent 
Whereas, it none were leheved but those who are incapable 
to get their livings, and that in propoition to their incapa- 
city if no children were removed from their parents but 
such as aie brought up in lags and idleness, and it eveiy 
poor man and his himily were legulaily furnished with em- 
ployment, and allowed the whole profits of then labour ,■ — a 
spirit of busy cheerfulness would soon diffuse itself through 
every cottage, woik would become easy and habitual, when 
absolutely necessary tor daily subsistence , and the peasant 
would go through his task without a murmiu, it assured that 
he and his childieti (when incapable of work through infancy, 
age, or infirmity,) would then, and then onlj, be entitled to 
suppoit fioiri his opulent iieiglibouis' 

Tills appears to have been the plan of the statute of queen 
Elizabeth, in which the only delect was confining the ma- 
nagement ot the pool to small paiochial disliicts, which are 
frequently incapable ot fuinishing propei woik, or pioviding 
an able duector Ilowevei, the laboiious pooi were then at 
libeity to seek employment whcrevei it was to be had none 
being obliged to leside in the places ot then settlement but 
such as were unable or unwilling to work, and those places ot 
settlement being only such where they were oi had made 
their abode, originally for three years'^, and afteiwaids (in 
the case of vagabonds) for one year only 

f 362 ] Afieb the lestoiaiion a very different plan was adopted, 
which has rendeied the employment of the pooi more diffi- 
cult, by authoiizing the subdivision of polishes (19) , has 

® Star 19 Hen VII c 12 1 Edw p Stat 39 EJiz c 4 

VI c 3 3 Edw VI e 16 14 Eliz 

c 5 


(19) This IS by the statute of 13&14Ch 2 c 12 , but as it can only be 
done where the parisli consists of two or more distinct viHs or townships, 
and cannot from its size reap the full and otdinary benefit from the statute 
of Elizabeth, it does not seem to be open to the objection which the au- 
thor 
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greatly mci eased their number, by confining them all to their 
respective distiicts , has given birth to the intricacy of our 
poor laws, by multiplying and rendering more easy the 
methods of gaming settlements , and, m consequence, has 
created an infinity of expensive law-suits between contending 
neighbourhoods, concerning those settlements and removals 
By the statute 13 & 14 Car II c 12 a legal settlement was 
declaied to be gained by hiith or by inhabitancy^ apprentice- 
shim or service^ foi forty days within which period all 
intiiideis weie made removable from any paiish by two 
justices of the peace, unless they settled in a tenement o\ the 
annual value ot 10/ (20) The frauds naturally consequent 
upon this piovision, which gave a settlement by so short a 
lesidcnce, piodiiced the statute 1 Jac II c 17 which directed 
notice in writing to be delivered to the parish officers, before a 
settlement could be gained by such residence Subsequent 
piovisions allowed othei circumstances of notoriety to be 
equivalent to siicli notice given , and those circumstances 
have fiom time to time been alteied, enlarged, oi restrained, 
whenever the expeiience of new inconveniences, aiising daily 
hoin new icgubitions, suggested the necessity of a remedy 
And tlie doctrine of ceitijicates was invented, by way of 
counterpoise, to lestiain a man and his family from acquiring 
a new settlement by any lengtii of lesidence whatevei, unless 


thor makeii against it By the statute of Elizabeth, there could be no 
luoie than foui overseers appointed, and they might be found in many 
casc'j inadequate to the caiehil inspection and employment of the poor of 
extensive paiishts 

(20) The words of the statute are, “ where )ie was last legally settled, 
cither as a native, householder, sojoui ) cr, apprentice, or seivant, for the 
space of forty d lya at the least,*’ so that a residence of forty days even as 
i sojourner waa sufficient to give a settlement The statute is rather a 
statute of removal than of settlement, and applies to persons likely to be 
chargeable, who come to settle m a tenement under the yearly value of ten 
pounds These might be removed within forty days after their coming , 
but then it must have been to a parish or township maintaining its own 
poor, in which they were bom, or had last resided forty days in any of the 
specified capacities If the persons had no such settlement, there was no 
power ot removal The law lemains unchanged in this respect, except with 
legard to natives of Scotland, Ireland, the isles of Man, Jersey, who 
by the 59 G 5 c 12 may now be removed with their families from any 
parish, in which they tire chargeable to the place of their biith See R 
V Leeds f 4 H & A 498 
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m two particular excepted cases , which makes parishes very 
cautious of giving such ceitificates, and of course confines 
the poor at home, where liequently no adequate employment 
can be had (21) 

The law of settlements may be therefoie now reduced to 
the following general heads, or, a settlement in a parish may 
be acquired, 1. By hitth , foi, wherevei a child is first known 
to be, that is always puma Jacie the place of settlement, 
until some other can be shewn ^ This is also generally the 
place of settlement of a bastard child for a baslaid, having 
[ 363 ] m the eye of the law no fathei, cannot be leferied to hts settle- 
ment, as othei children may s But, iii legitimate children, 
though the place of bnth be primd facie the settlement, yet it 
IS not conclusively so, for there aie, 2 Settlements by 
parevtage^ being the settlement of one’s father oi mother all 
legitimate childieii being really settled in the paiish where 
their parents aie settled, until they get a new settlement for 
themselves f (22) A new settlement may be acquiied several 
ways, as, 3 maiitage For a woman, marrying a man 
that IS settled ni another paiisb, clianges her own settlement 
the law not permitting the separation of husband and wife ^ 
But if the man has no settlenieiit, hei’s is suspended during 
his life, if he remains m England, and is able to maintain 
her , but in his absence, or after his death, or during (pei- 
haps) his inability, she may be removed to her old settle* 
ment'' (23) The other methods of acquiring settlements in 

“j Carth 433 Comb 364 &alk 'Salk 528 2 Lord Rayra J473 

485 1 Lord Raym 567 “ Stra 544 

Seep 459 » Foley, 249 251, 252 Burr Sett 

• Salk 427 C 370 


(21) See post p 365 (n 27 ) 

(22) The parish in which the father is settled is the settlement of the 
legitimate child , but if the father has no settlement, that, which the mother 
had previously to marriage, must be looked to See R v St Roiolph’g, 
Burr S C 36'^ 

(23; In the case of the JCmg v JEltkam, 5 East 117 it was determined, 
that where the husband had no settlement, the wife by their munial con- 
sent might be separated from him, and removed to the place of her maiden 
settlement But this case was a good deal reflected on in that of the King 
V ZteedSf 4 3 &A 498, and it was said to be agaiiibi public policy and 
good morals, to permit the separation of husband and wife, even with their 

consent 
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any paiisli aie all leducible to this one, of foy(i/ days* residence 
tlieiein but this foity days’ ie‘-idence (which is constiued to 
be lodging or lying there) must not be by fiaud, or stealth, 
oi in any clandestine mannei , but made notoiious, by one oi 
othei of the following cortconiitanl circumstcances The next 
method therefoie of gaming a settlement, is, 4, By forty days’ 
lesidence and Toi if a stranger comes into a parisli 

and dehveis notice m writing of his place of aijode, and num- 
bei ot Ins family, to one of the ovei seers, (wlinh must be 
lead 111 the chuich and registered,) and lesides there unmo- 
lested foi foi ty days aftei such notice, he is legally settled 
theieby "" (23) Foi the law piesiimes that such a one at the 
time of notice is not likely to become cliargeable, else he 
would not \entiiie to give it, oi that in such rase the parish 
would lake care to remove him But there are also other 
ciicumstances equivalent to such notice theiefore, 5 Hentitnf [ 364 J 
foi a yeai a tenement of the yeaily \alue of ten pounds, and 
icsiding foitydaysin the paiish, gams a settlement without 
notice % upon the principle of having substance enough to 
gam credit toi sucli a, house (2t) 6 Being chaiged to and 

pa;ymg the public tavii, and levies of the parish (excepting 
those foi scavengeis, highways^, and the duties on liouses 

Stit n6cllCai- II c 12 IJicII Stat 11 & 1 1 Car II c 12 
c 17 liv'lW.afM cU > Stat OGcoT c7 § (1 


consent It may be doubted therefore, vvbetlici such a removal would 
now be sinctioncd under any cireuinstanccs, and it is clear that unless with 
mulual consent it would not be iieiiinttcd 

(J5) This head ot scttlcnicnt is taken 'iway by the JSG .5 c loi s 3 
see post p 3(^5 n (22) 

(21) This principle wjia entirel> lost sight of in the numerous decisions 
on this hc*ul ot settlement, the result of which was lint a parly might 
gain a settlement by a residence ot forty days in a parish on a tenement of 
however small a value, taken foi however slioit a tune, not less than forty 
di^s, without actual payment of any rent, even without stipulation for the 
payment of anv, if at the same time lie occupied in that or anj other parish 
any other tenement or tenements for forty days, the united annual values of 
which amounted to 10^ In the principle of such decisions it is dear that the 
party’s credit, or substance, could have no place A recent statute hov^ever 
(the 59 G 3 c 50 ) loas endeavoured to bring the law back to it , and enacts 
that to give a settlement the tenement niu&t be one, a house, oi building, 
land, or both, within Incpfuish, hona fide hiicd at 10/ per annum ^ foi 
one whole year , and occupied, and the rent actually paid for tliat timt 
VOL r c c 
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and windows ^ (25) , and, 7 Executing, when legally ap- 
pointed, any public parochial office^ for a whole year m the 
parish, as church-warden, &c aie both of them equivalent to 
notice, and gain a settlement % if coupled with a lesidence of 
forty days. 8 Being htied for a year, when unmarried and 
childless, and setvtng a year in the same service (26) , and, 9. 
Being bound an apjnenttcey give the servant and apprentice a 
settlement without notice \ in that place wherein they serve 
the last forty days. This is meant to encourage application 
to trades, and going out to reputable sei vices 10. Lastly, 
the having an estate of one^s own, and lesidmg thereon forty 
days, howevei small the value may be, in case it be acquired 
by act of law or of a third peison, as by descent, gift, de- 
vise, &c IS a sufficient settlement^ hut if a man acquue it 
by his own act, as by purchase, (m it’s popular sense, in 
consideration of money paid,) then unless tlie consideration 
advanced borid Jide be 30/. it is no settlement for any longer 

* Sut 21 Geo II c 10 18 Geo III “ Seat 3&4W & M c 11 8 & 9 

c 26 W III c 30 31 Geo Hell 

‘ Stat 3&4 W&Mc 11 ^ Salk 524 

(25) To these exceptions must be added the assessed taxes by virtue of 
the 43 G 3 c 161 s 59 This head of settlement was considered to be 
Virtually destroyed by the operation of the 35 Q 5 c loi , which prevented 
the acquisition of a settlement by the payment of rates, and levies in re- 
ject of a tenement of less value than lO/ per annum, because a settlement 
being gamed by the occupation of a tenement of that value for 40 days, 
a condition more easily, and in a vast majonty of cases more spcedilj', per- 
formed, as well as more simply proved, than the payment of lates , 
It never became necessary in fact to claim a settlement in respect of such 
payment But as the 59 Q 3 c 50 has made a yead% renting and occu- 
pation necessary to the gaming a settlement, whatever the value be, this 
head has been levived in cases where the value exceeds lo/ annually, and 
the poor’s rates have been paid, but the occupation has fallen short of a 
year K w St Pancras, 2 B & C 122 

(26) It would be vain to attempt any analysis of the numberless cases 
which have been decided on minute distinctions as lo this head of settle- 
ment , but I will only observe, that by a childless person m the text is to 
be understood a person who has no unemancipated children, that is, none 
who having acquired no substantive settlement for themselves, may become 
chargeable to the parish by taking derivatively their father’s settlement , 
and that the service may continue legally the same, though there be various 
hinngs and different masters, if any part be under a hiring for a year, if 
all the parts be uninterruptedly connected, and if the new masters be the 
legal representatives of the old one 
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time than the person shall inhabit thereon He is in no case 
removable from his own propel ty but he shall not by any 
tuflmg or fraudulent purchase of his own acquire a permanent 
and lasting settlement 

Ai.n persons not so settled may be removed to their own 
parishes on complaint of the overseers by t\\o justices of 
the peace, if they shall adjudge them likely to become charge- 
able to the parish into which they have intruded unless they 
aie in a way of getting a legal settlement, as by having hjred 
a house of \0l per annum^ or living m an annual service , for [ S65 ] 
then they are not removable ® And m all other cases, if the 
parish to which they belong will grant them a certificate ac- 
knowledging them to be f/mr parishioners, they cannot be 
removed merely because likely to become chaigeable, but 
only when tliey become actually chaigeable^ But such certi- 
ficated person can gam no settlement by any of the means 
above mentioned, unless by renting a tenement of l0/» pei 
annum, or by serving an annual office in the pansh, being 
legally placed therein neitliei can an apprentice or servant 
lo such certificated peison gam a settlement by such then 
service^ (27) 

Stat 9 Geo I c.7 * Stat SAgW.TII c 30 

SalV 472 . c Stat 12 Ann c 18 


(27) A certificate has been defined to be “ a most solemn acknowledg- 
ment by the parish winch gives it, that the parties, who are the subject of 
It, are their legally settled inhabitants ” The effect of it is to make those 
who reside under it irremoveable, until actually chargeable, and also in- 
capable of conferring a settlement in the certificated pansh, or acquiring 
one except by renting a tenement of lo^ a year, or executing an annual 
office therein It took its nsc and was several times modified by statutes 
passed at a time when a man was removeable, if only likely to be charge- 
able to the parish m which he was resident, but when the 35 G 5 c 101 
took away from magistrates the power of removing any one till he was 
actually chargeable, the great necessity for certificates died away, and the 
pi actice of granting them has become less and less frequent This pro- 
vision of the legiblatuie however was necessarily accompanied with some 
others, without which it would have worked great injustice, m the first 
place, the settlement by mere residence with express notice was absolutely 
taken away , for as the object of that notice was to warn the pansh officers 
and enable them t 3 remove in tune where there was a likelihood of charge- 
ability, and the power to remove under such circumstances was now taken 
C C 2 • , away, 
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These are the geneial heads of the laws i elating to the 
poor, which, by tJie resolutions of the courts of justice tbeieon 
within a centuiy past, aie branched into a great variety. 
And yet, notwithstanding the pains that have been taken 
about them, they still remain very imiierfect, and inadequate 
to the piu poses they are designed tor a fate that has geneially 
attended most of our statute laws, where they have not the 
foundation of the common law to build on When the shucs, 
the hundreds, and the titbings, weie kept m the same admii- 
able Older in which they weie disposed by the great Alfred, 
there weie no peisons idle, consequently none but the im- 
potent that needed iclief and the statute of 4-3 Ehz seems 
entirely founded on the same pimciple But when this ex- 
cellent scheme was neglected and depaitcd from, wc cannot 
but observe with concern what miseiable shifts and lame 
expedients have fi om time to time been adopted, in older to 
patch up the flaws occasioned by this neglect Theie is not 
a more neccssaiy or moie ceitam maxim m the fiamc and 
constitution of society, than that every individual must con- 


away, the notice was become useless to tliem, and theitiore w is not al- 
lowed to be operative foi the mdividml 2il Unin irricd women with 
child, nud jicrsons convicted of felony, or iiiulei the vagrant laws, were 
declared to be as such actu illy chirgcablc As the child would be settled 
where born, it was necessary to give a power to i emove the mother before 
the birth, who might else have been purposely keptfiom becoming actually 
chargeable in the p irish in order to settle the child there 

The same stitnte contained a humane provision to prevent removals of 
paupers being made at impropei times, which was often done in ordei to 
free the parish from the m untenance to which it was liable, till the exe 
cntioii ot the order It thcrclore empowers the magistrates wlio make 
the order (and by the 49 G " c 124 the same power is given to anj othei 
two magistrates) to suspend the e\ccution ot it so long as by reason of 
sickness or any infirmity the pauper is unable or unfit to travel , when 
the order is so suspended with respect to the pauper hun'.elf. Us execution 
lb also by the 49 G 3 c 124 to be postponed as to every other pci son 
named in it, and actually of the household or family when the order was 
made During such suspension the pauper can gain no settlement by any 
act of his own m the parish in which he remains, and he remains there at 
the costs of the parish to which he belongs And with respect to the 
children of unmarried women, who shall be born while their motlieis are 
residing in a parish under a suspended order, the statute declares theip 
settlement to be in the paushes of their mothers, and not m the places of 
fheir births 
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tribute his shaie lu oiclei to the well-being of the community 
anti sLuely they must be very deficient in sound policy, who 
suffei one half of a parish to continue idle, dissolute, and un- 
employed , and at length are amazed to find, that the industry 
of the other half is not able to maintain the whole (2S) 


(28) Pei haps the censure m the text upon the poor laws w too severe 
and indiscriminate, as the statement of the police of the country in the 
time of Alfred is undoubtedly too highly coloured Public opinion, which 
of late years set strongly against the whole system, has more recently suf- 
fered a considerable change, and many of its ablest opponents seem dis- 
posed to think that something in the nature of our poor laws is at least 
a necessary evil, while others are willing to concede that well admimsteled 
and slightly modified they may be made a substantial benefit I forbear 
to enter on so difficult and important a subject m a note, as the policy 
of a poor law system , but it is undoubtedly to be regretted that the sys- 
tem of settlement m England is more encumbered with subtle distinctions 
and conflicting decisions than any other head in the law The best ac- 
counts of them may be found in Mr Nolan’s Treatise ou the Poor Laws, 
and Bum’s Justice, title Poor 
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CHAPTER THE TENTH 

OF THE PEOPLE, WHETHER ALIENS, 
DENIZENS, OR NATIVES. 


JJAVING, in the eight preceding chapters, treated of per- 
sons as they stand in the public lelations of magtsh atesy 
I now proceed to consider such persons as fall under the deno- 
mination of \hepeo}ile And heiein all the inferioi and subordi- 
nate magistrates, tieated ot in the last chapter, aie included 

The first and most obvious division of tlie people is into 
aliens and natural-born subjects Natural-born subjects aie 
such as are born within the dominions of the crown of Eng- 
land , that IS, within the ligeance, or, a« it is geneially called, 
the allegiance of the king and aliens, such as are boin out 
of it Allegiance IS the tie, oi ligameiiy aa Inch binds the sub- 
ject to the king, in letuin for that protection which the king 
afloids the subject The thing itself, or substantial part of it, 
IS founded m reason and the nature of government , the name 
and the form are derived to us fiom our Gotliic ancestors 
Under the feodal system, every ov^ner of lands held them in 
subjection to some superior or loid, from whom or whose 
ancestors the tenant oi vasal had received them, and there 
was a mutual trust or confidence subsisting between the loid 
and vasal, that the lord should protect the vasal in the enjoy- 
ment of the territory he had gi anted him, and, on the other 
hand, that the vasal should be faithful to the lord, and defend 
him against all his enemies This obligation on the part of 
the vasal was called his Jidelitas oi fealty , and an oath of fealty 
was required, by the feodal law, to be taken by all tenants to 
their landlord, which is couched in almost the same terms as 
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oui antient oath of allegiance » , except that in the usual oath 
of fealty there was frequently a saving or exception of the 
faith due to a superior lord by name, undei whom the land- 
lord himself was perhaps only a tenant or vasal. But when 
the acknowledgment was made to the absolute superior him- 
self, who was vasal to no man, it was no longer called the 
oath of fealty, but the oath of allegiance, and therein the 
tenant swore to bear faith to his sovereign lord, m opposition 
to all men, without any saving or exception , “ contra omnes 
“ homines Jldeldatem fecit ^ ” Land held by this exalted 
species of fealty was called feudum hgium, a liege fee, the 
vasalb homines Itgity oi liege men, and tlie sovereign their 
dominus hgtus^ or liege lord And when sovereign princes 
did homage to each other foi lands held under then respective 
sovereignties, a distinction was always made between simple 
homage, which was only an acknowledgment of tenure ^ , and 
liege homage, which included the fealty before mentionedi 
and the services consequent upon it. Thus when our Ed- 
waidlll, in 1329, did homage to Philip VI of France, for 
his ducal dominions on that continent, it was warmly disputed 
ot what species the homage was to be, whethei liege or simple 
liomage*^ But with us in England, it becoming a settled 
principle of tenme, that all lands in the kingdom are holden 
of the king as tlieii sovereign and lord paramount, no oath 
but that ot fealty could ever be taken to infeiior lords, and 
the oath of allegiance was necessarily confined to the person 
of the king alone By an easy analogy the term of allegiance 
was soon brought to signify all other engagements which are 
due from subjects to their prince, as well as those duties 
which were simply and merely ten itorial. And the oath of 
allegiance, as administered for upwards of six hundred years % 
contained a promise “ to be true and faithful to the kmg and 
“ his heirs, and truth and faith to bear of life and limb and 
terrene honour, and not to know or hear of any ill or 
damage intended him, without defending him therefrom.*' 
Upon which sir Matthew Hale ^ makes this remark , that it 
was short and plain, not entangled with long or intricate 

* 2 Feud 6,6,7 • Mirror c 3 1 35 Fleta 3. 16 

** 2 Feud 99 Britton c 29 7 Rep Calvin’s case 6 

" 7 Rep Calvin's case 7 *^1 Hal P C 63 

2 Cart. 401 , Mod Un Hist. xxji. 
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clau&es or declai ations, and yet is compiehensive of the wliole 
duty from the subject to his sovereign. Hut, at the levolution, 
the teims of this oath being thought perhaps to fa voui too 
much die notion ot non-resistance, the present form was 
introducecl by the convention paihament, which is moic 
geneial and indeterminate than the foimer, the subject only 
promising “ that he will be faithful and beai allegiance to 
“ the king,” without mentioning ‘Mus liens,” oi specifying m 
the least wheiein that allegiance consists The oath of su- 
piemacy is principally calculated as a icmmciation of the 
pope’s pretended authority and the oath of abjniation, mtio- 
duced m the reign of king William veiy amply supplies 
the loose and genei.il tcxtuie of the oath of allegiance, it 
recognising the ught of his majesty, deiived undei the act ot 
settlement, engaging to support him to the utmost of the 
juror’s power, promising to disclose all traitorous conspiiacies 
against him, and expiessly lenouncmg any claim of ihe de- 
scendants of the late pietencler, iii as clear and explicit teims 
as the Englisli language can furnish This oath must be 
taken by all peisons in any ofiice, tuist, oi employment, and 
may be tendered by two justices of the peace to any person 
whom they shall suspect of disaffection '' (I) And the oath of 
allegiance may be tendeied ‘ to all peisons abovt the age of 
twelve yeais, whether natives, deni/ens, oi aliens, either m 
the conrt-leet of the manoi, or m the sheiiff’s tourn, which is 
the couit-leet of the county 

Hut, besides these expiess engagements, the law also holds 
that theie is an implied, oiiginal, and virtual allegiance, 
owing from every subject to his sovereign, antecedently to 
[ 369 ] any express pioimse, and although the subject never swoie 
any faith or allegiance m form Foi as the king, by the veiy 
descent of the ciovvn, is fully invested with all the lights, and 
bound to all the duties of sovereignty, befoie his coronation, 
so the subject is bound to his prince by an intrinsic allegiance, 
before the supermduction ot those outward bonds of oath, 

« Stat 13&14W III c 6 * 2 Inst 121 1 Hal P C 64 

Stat IGeo I u 2 c 13 6 Geo HI 

c 53 

(1) See Vol IV p 58 n (6) By the 31 G 3 c 32 these clauses are vii- 
tually though not m terms repealed, in favour of Roman Catholics, 
making the declaration and taking the oath thcictn picscnbcd 
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homage, and fealty , which were only instituted to lemind the 
subject of this his previous duty, and for the bettei securing 
It’s perfoimance The formal profession therefore, oi oath 
of subjection, is nothing more than a declaiation in words of 
what was befoie implied m law Which occasions sii Ed- 
waul Coke very justly to cbseive’, that “all subjects are 
“ equally bouiiden to their allegiance, as if they had taken 
“ the oath , because it is wiitten by the fmgei of the law in 
“ then heaits, and the taking of the corporal oath is but an 
“ outward declaration of tbe same” The sanction of an 
oath, it IS tiue, in case of violation of dutj, makes the guilt 
still more accumulated, by siipei adding perjury to treason 
but It does not iiiciease the civil obligation to loyalty, it only 
stiengtliens the social tie by uniting it with that of leltg/on 

Aiieoiance, both expiessed and implied, is however dis- 
tniguislied hy the law into two soits oi species, the 'one 
natural, the othei local , the foinier being also peipetual, the 
lattci temporary Natuial allegiance is such as is due from 
all men born within the king’s dominions immediately upon 
their birth Foi, immediately upon then birth, tliey are 
undei tlie king’s piotection at a time too, when (dining then 
infancy) theyaic incapable of pi otecting themselves. Natural 
allegiance is tlierefoie a debt of gratitude , which cannot be 
foi felted, cancelled, oi altered by any change of time, place, 
01 circumstance, nor by any thing but the united concurrence 
of the legislatuie" An Englishman who removes to France, 
oi to China, owes the same allegiance to the king of England 
theie as at home, and twenty yeais hence as well as now 
For it IS a piiiiciple of universal law®, that the natural-born 
subject of one prince cannot by any act of his own, no, not 
by sweaiing allegiance to another, put off or discharge his 
natuial allegiance to the foimei foi this natural allegiance 
was intrinsic and piimitive, and antecedent to the othei , and 
cannot be devested without the concurrent act of that prince 
to whom It was first due (2) Indeed the natural-born subject 

1 Hal P C GI " 12 P Wms 124 

» 2 Inst 121 1 Hal P.C 68 

7 lUp 7 

^2) That it may be devested by the concurrent act of the sovereign and 
the subject has lately been determined b> the court of king’s bench m the 
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of one piince, to whom he owes allegiance, may be entangled 
by subjecting himself absolutely to another but it is his own 
act that brings him into these straits and difficulties, of owing 
service to two masters , and it is unreasonable that, by such 
voluntary act of his own, he should be able at pleasure to 
unloose those bands by which he is connected to his natuial 
prince 

Local allegiance is such as is due from an alien, oi sti an- 
ger born, foi so long time as he continues within the king's 
dominion and protection p , and it ceases the instant such 
strangei tiansfeis liimself fiom this kingdom to another. 
Natural allegiance is therefore peipetual, and local temporary 
only and that foi tins leason, evidently founded upon the 
nature of government, that allegiance is a debt due from the 
subject, upon an implied contiact with the prmce, that so 
long as the one affords protection, so long the other will de- 
mean himself faithfully As theiefore the prince is always 
under a constant tie to protect his natural-born subjects at 
all times and in all countries, for this leasoii their allegiance 
due to him is equally universal and peimaneiit But, on the 
other hand, as the prince affords his protection to an alien 
only during Ills lesidence m this icalm, the allegiance of an 
alien is confined (ni point of time) to the duration of such his 
residence, and (in point of locality) to the dominions of the 
British empiie Fiom which considerations sir Matthew 
Hale"* deduces this consequence, tlnat, though theie be an 
USUI per of the crown, yet it is treason for any subject, while 
the USUI per is m full possession of the sovereignty, to practise 

P 7 Rep 6 ^ 1 Ilal P C 60 


case of Z)oc dem Thomas v Acklam^ 2 B ScC 779 in which it was holden^ 
that upon the recognition by his late majesty of the United States of Ame- 
rica to be free, sovereign, and independent states, in the treaty of Pans in 
1783, under the banction of the British legislature, 22 G 3 c 46 , the na- 
tural-born subjects of his roajestj adhering to the United States ceased to 
be subjects of the crown of England, and became aliens and incapable of 
inheiiting lands in England That the natives of Great Bntain are aliens 
and incapable of inheriting lands in the United States of America, had been 
previously holden in the case of BnghVs J^essee v Rochester^ 7 Whcatpn’s 
Reports of Cases ui the supreme court of the Umted States, 535 
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any thing against his crown and dignity wherefoie, although 
the tiue piince legaiii the sovereignty, yet such attempts 
against the usiirpei (unless in defence or aid of the rightful 
king) have been afterwards punished with death, because of 
the breach of that tempoiary allegiance which was due to 
him as king de facto And u]ion this footing, after Ed- 
ward IV. recoveied the ciown, winch had been long detained 
from his house by the line of Lancaster, treasons committed 
against Heuiy VI. were capitally punished , though Henry 
had been declared an usurper by pailianierit (3) 

This oath of allegiance, oi ratlici the allegiance itself, is 
held to be applicable not only to the political capacity of the 
king, or regal office, but to his natural peison and blood- 
royal and tor the misapplication of their allegiance, vi/ to 
the legal capacity oi ciown, exclusive of the person of the 
king, were the Spencers banished ui the leign of Edward II ^ 
And from hence aiose that piinciplc of personal attachment 
and affectionate loyalty which induced our forefathers (and 
if occasion lequired, would doubtless induce their sons) to 
hazard all that was dear to them, life, fortune, and family, in 
defence and support of then liege lord and sovereign. 

This allegiance then, both express and implied, is the duty 
of all the king’s subjects, undei the distinctions here laid 
down, of local and tempoiaiy, oi univeisal and perpetual. 
Then rights aie also distinguishable by the same ciitenons of 
time and locality, natuial-boin subjects having a great vaiiety 

1 Hal P C C7 


(3) See FostePb Crown Law, cliscomse the fourth, p 396 The principle 
laid down as to temporary allegiance being due to a king dc facto appears 
to be correct , but the instance put of punishment inflicted in the reign of 
Edward the Fourth for treason against Henry the Sixth is extremely doubt- 
ful Sir Ralph Grey is the person mentioned by Lord Hale, but he was 
taken in actual rebellion against Edward the Fourth some years after he 
had been in full possession of the crown, and his treason against Henry 
the Sixth appeals to be mentioned only to account for his being degraded 
befoie he was beheaded, which distinction from others who suffered at 
the same time, he obtained pur cause de son perjuti/y et douiUtiess, que tl 
avoit fait al roy Hen 6 jades Roy, et atun al roy Edward le Qiiart, que 
ore est 
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of right!,, wliifh they ncqtiire by being born within the king’s 
hgeance, and can nevei forfeit by any distance of place or 
time) but only by then own nusbeliflvjoui • the explanation 
of which rights is the piincipal sub|ect of the two fust books 
of these commentaries. The same is also in some degree the 
case of aliens , though their rights ai^e much nioi e circnm- 
sciibed, being acquired only by lesidence Jiere, and lost 
wlienevei they lemove 1 shall liowevei heie endeavoin to 
372 J chalk out some ot the piincipal lines wliereby they are dis- 
tinguished fioni natives, descending to faitliei particulais 
when they come in coiuse 

An alien born may pin chase lands oi other estates but 
not toi his own use for the king is tlicreupon entitled to 
them* If an alien could acqune a peimanent propel ty 111 
lands, he must owe an allegiance, equally peimanent with 
that piopeity, to the king ot England, which would pro- 
bably be inconsistent with that which lie owes to his own 
natuial liege lord besides that theieby the nation might in 
time be -subject to foieign induence, and feel many othei in- 
conveniences Wlieiefoie by the civil law such contracts 
were also made void ^ but the prince liad no such advantage 
of forfeiture theieby as with us m England Among othei 
leasons which might be given foi our constitution, it seems 
to be intended by way ot punishment for the alien’s presump- 
tion, III attempting to acqune any landed property for the 
vendor is not affected by it, he having lesigned his light, and 
received an equivalent in exchange Yet an alien may acquire 
a pioperty m goods, money, and other personal estate, 01 may 
line a house toi his habitation for personal estate is of a 
transitoiy and moveable nature , and, besides, this indulgence 
to strangers is necessary for the advancement of trade Aliens 
also may trade as freely as other people , only they are subject 
to certain higher duties at the custom-liouse ( 4 ) and there 
are also some obsolete statutes of Henry VIII, piohibiting 
alien aitificers to work for themselves in this kingdom but it 
IS generally held that they were virtually repealed by statute 

* Co Litt 2 « 7 Rep 17 

* Cod I l\ tu 55 


(4) These have been repealed, see ante, p 316 n (15) 
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5 Ehz. c 7 (5) Also an alien may bring an action con- 
cerning personal pioperty, and may make a will, and 
dispose ot his personal estate not as it is in Fiance, where 
the king at the death of an alien is entitled to all ho is worth, 
by the droit dCauhatnc oi jns albinatus'^, unless he has a 
peculiar exemption (6) When T mention these lights of an 
alien, I must be undei stood ot alien fi lends only, oi such 
whose countries are in peace with our’s toi <iheii enemies 
have no lights, no piuileges, unless by the king’s special 
tavoin during the time of wai 

Whin I say that an alien is one who is bom out of the 
king’s dominions, or allegiance, this also must be under- 
stood with some restiict ions The common law indeed stood C 373 ] 

absolutely so, with only a very few exceptions so that a 
paiticulai act of parhament became necessary after the lesto- 
ration foi the naturalization of chiUhen ot his majesty’s 

English subjects, bom in foieign countries during the late 
“ tioubles” And this maxim ot the law pioceeded upon a 
geneial piinciple, that eveiy man owes natural allegiance 
where he is bom, and cannot owe two such allegiances, or 
scive two masteis, at once Yet the children ot the king’s 
embassadors born abroad weie always held to be natuial sub- 
jects ‘ toi as the father, though in a foieigii coiintiy, owes 
not even a local allegiance to the piince to whom he is sent, 
so, with legaid to the son aUo, he was held (by a kind ot 
'postliminium) to be born uiidei the king ot England’s allegi- 
ance, lepiescnted bj' his tathei, the cmbassadoi To encou- 
lage also toieign commeice, it was enacted by statute 
S') Edw HI St 2 that all childien born abroad, piovided both 
then patents were at the time ot tlie birth in allegiance to the 
king, and the mothei had passed the seas by hei husband’s con 

Lutw 34 >’ Slat 20 Car 2 c (? 

A woid deiivcd fioin ahb}, naim * 7 Ilep 18 
Spilm G1 24 


(‘1) HlcVoI II p 205 n (b) 

(C) llie constituent assembly m 1700 and 1791 ciitncly obolislieci tlit 
droll d* aubame , but the Code Civil lias icstiained the opciation ol these 
Uws to the natives ol those Lountiies in which no such i ghl exists agaiirst 
hrinchmen St c Cotlc Civil, 1 i tit 1 sll 
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sent, might inherit as if born in England and accordingly it 
hath been so adjudged in behalf of merchants * But by several 
more modern statutes these restrictions are still farther taken 
off so that all children, born out of the king's ligeance, 
whose Jatfms (oi grandfathers by the father's side) were 
natural-born subjects, are now deemetl to be natural-born 
subjects themselves, to all intents and purposes, unless their 
said ancestors were attainted, or banished beyond sea, for 
high treason , or were at the birth ot such children in the 
service of a prince at enmity with Great Britain (7) Yet the 
grandchildren of such ancestors shall not be privileged m le- 
spect of the alien's duty, except they be protestants, and 
t 374- 3 actually reside within the realm , nor shall be enabled to claim 
any estate or interest, unless the claim be made within five 
years after the same shall acciue 

The childien of aliens, boin heie in England, are, gene- 
rally speaking, natuial-born subjects and entitled to all the 
piivileges of such In winch the constitution of France 
differs fiom ours , foi there, by their jus albinatusy if a child 
be born of foreign parents, it is an alien ^ (8) 

A DENIZEN 13 an alien born, but who has obtained ex 
donatione regts letters patent to make him an English subject 
a high and incommunicable branch of the royal pierogative ^ 

A denizen is in a kind of middle state, between an alien and 
natural-born subject, and partakes of both of them He 
may take lands by purchase or devise, which an alien may not , 
but cannot take by inheritance ® for his parent, through whom 
he must claim, being an alien, had no inheritable blood, and 

“ Cro Car 601 Mar 91 Jenk Jenk Cent 3 cites treas^ure frarf 

Cent 3 cois 312 

^ 7 Ann c 5 4 Geo 11 c 21 and “ 7 Jlep Calvin’s case 25 
HGeo 3 c 21 ' Co Litt 8 a 

(7) But the childien ot a British mother married to a foreigner are aliens 
if born abroad 4T R 500 Duroitsc v Jones 

(8) But now a child boin in France of foreign parents, may, within a 
year after attaining 2I ^cars, claim the character of a Frenchman, de- 
claring, if not then resident in France, his intention to fix there, and ac- 
tually fixing there within a year from such declaration Code Civil, I i 
tit 1 s % 
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therefore could convey none to the son And, upon a like defect 
of hereditary blood, the issue of a denizen, born before 
denization, cannot inheiit to him, but his issue born afte^ 
may ^ A denizen is not excused fiom paying the abends 
duty, and some other mercantile burthens And no denizen 
can be of the privy council, or either house of parliament, or 
have any office of trust, civil or military, or be capable ot 
any grant of lands, &c from the crown ^ 

Naturalization cannot be performed but by act of 
parliament for by this an alien is put m exactly the same 
state as if he had been born m the king's ligeance , except 
only that he is incapable, as well as a denizen, of being a 
member of the privy council oi parliament, holding offices, 
grants, &c K No bill for naturalization can be recei\ed in 
either house of pailiament, without such disabling clause in 
it-* nor without a clause disabling the person from obtaining 
any immunity m trade thereby, in any foreign country , un- 
less he shall have resided in Britain for seven yeais next after 
the commencement of the session in which he is naturalized ^ 
Neither can aay person be naturalized or restored in blood, 
unless he hath received the sacrament of the Loid's suppei 
within one month before the bringing m of the bill , and 
unless he also takes the oaths ot allegiance and supremacy in 
the ^presence of the parliament • But these provisions have 
been usually dispensed with by special acts of parliament, 
previous to bills of natui alizntion of any foreign princes or 
princesses ™ 


These aie the principal disunctions between aliens, deni- [ 3^5 ] 
zens, and natives* distinctions, which it hath been frequently 
endeavouied since the commencement of this century to lay 
almost totally aside, by one general naturalization act for all 
foreign protestants An attempt which was once earned 
into execution by the statute 7 Ann c 5 ; but this, after three 
gears' experience of it, was repealed by the statute 10 Ann 


^ Co Litt 8 Vaugh 285 
® Stat 22 Hen VIII c 8 
^ Stat 12 W HI c 2 
‘ Ibid 

Stat 1 Geo I st 2 c 4 


^ Stat 14 Geo III c 84 
* Slat 7Jac I c 2 

Stat 4 Ann cl 7 Geo II c 3 
9 Geo II c 24 4 Geo III c 4 
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c. 5. except one cJfUise, which was just now nientjoned, foi 
naturalizing tlie chihlien of English parents born abioacl 
Howevei, eveiy foieign seaman, who in time of wai selves 
two years on boaid an English shi]; by virtue of the kmg^s 
proclamation, is tpso facto natuializccl, iiiidei the like lestuc- 
tions as 111 statute 12 W III c 2 ", and all foicign pio- 
tostaiits and Jews, upon then residing seven years m any 
of the Ameiican colonies, without being absent above two 
months at a time, and all foreign piotestants seiving two 
years in a military capacity theie, oi being thiee years em- 
ployed in the whale fislieiy, without afterward absenting 
themselves from the king’s dominions foi moie than one 
year, and none of them falling within the incapacities de- 
clared by statute 4? Geo II c 21 shall be (upon taking the 
oaths of allegiance and abjuiation, oi, m some cases, an 
affirmation to the same effect) natuializcd to all intents and 
purposes, as if they had been bom in this kingdom, except 
as to sitting in pailiament or mthe privy council, and holding 
offices or grants of lands, &c from the ciown, within the 
kingdoms of Gi eat Britain or Ii eland ^ They therefoie aie 
admissible to all otlici piivilegcs which protestants oi Jews 
born in this kingdom aie entitled to What those privileges 
aie, with lespect to Jews ^ m paiticulai, was the subject of 
ver^ bigh debates about the time ot the famous Jew-biil'* , 
which enabled all Jews to piefer bills of naturalization m 
pailiament, without leceiving the sacrament, as ordained by 
statute 7 Jac I It is not my intention to revive this contro- 
veisy again, for the act lived only a few months, and was 
then repealed iheicfoie peace be now to it’s manes 

" Slit 13 Geo 11 c 3 Jlws till their banishment in 8 Edw 1 

® Stat 13 Geo II c 7 20 Geo II miy he lound in IVjnnc’sf/tmmnr, mul 

c 14 Geo II c 45 2 Gto III 111 Molloy rfi vuittluno b 3 c 6 (0) 

c 25 13 Geo III c 25 ' Slat 26 Geo II c 26 

A pretty Kcuratc account of the '' Sut 27 Geo II c 1 

(q) See a learned note on the '>an e subject ni Mr Tin net’s Histoiv of 
b ngl tnd, at the end of the reign ot l/dward I 



Ch. II. 


OF PERSONS. 


376 


CHAPTER THE ELEVENTH. 

OF THE CLEKGY. 


'pHE people, whether aliens, denizens, oi natuial-born 
subjects, aie divisible into two kinds , the cleigy imd 
laity the clergy, comprehend»ng all persons in holy orders, 
and m ecclesiastical offices, will be the subject of the follow- 
ing chapter 


This venerable body of men, being separate and set apart 
from the lest of the people, in older to attend the more closely 
to the service of Almighty God, have theieupon large privi- 
leges allowed them by oui municipal laws and had foimerly 
much greater, which weie abridged at the time of the re- 
formation, on account of the ill use which the popisli cleigy 
had endeavoured to make of them. For, the laws having 
exempted them from almost every personal duty, they at- 
tempted a total exemption from every secular tie But it is 
observed by sir Edwaid Coke®, that, as the overflowing of 
wateis doth many times make the river to lose its proper 
channel, so in times past ecclesiastical persons, seeking to 
extend their liberties beyond their true bounds, eithei lost 
or enjoyed not those, which of light belonged to them The 
personal exemptions do indeed foi the most part continue, 

A clergyman cannot be compelled to serve on a jury, nor to 
appear at a court-leet or view of frank-pledge , which al- 
most every other person is obliged to do^ but if a layman is 
summoned on a j ui y, and befoi e the ti lal takes orders, be shall 
notwithstanding appear and be swoin ® Neitlier can he be 
chosen to any temporal office , as bailiff, reeve, constable, [ 377 ] 

* 2 Inst 4 « 

*’ F N B 160, elnrt 4, 

VOL. I 
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or the like, in regaitl of his own continual attendance on 
the sacred function ^ During his attendance on divine ser- 
vice he IS privileged fiom ai rests in civil suits®. Incases 
also of felony, a clei k m orders shall have the benefit of his 
clergy, without being bianded in the hand, and may likewise 
have it more than once in both which parCiculais he is 
distinguished fiom a layman ^ (1) Hut as they have their pi ivi- 
leges, so also they have tlieir disabilities, on account of their 
spiritual avocations Clcigymen, we have seen are inca- 
pable of sitting in the house of commons , and by statute 
21 Hen VIII c 13 aie not (in gencial) allowed to take 
any lands oi tenements to faun, upon pain of 10/ pet 
month, and total avoidance of the lease, noi upon like 
pain to keep any tanhouse or brewhouse , noi shall engage 
in any manner of trade, noi sell any merchandize, undei 
forfeiture of the treble value (3) Which prohibition is con- 
sonant to the canon law 

In the frame and constitution of ecclesiastical polity theie 
are divers ranks and degiees which I shall consider in then 
respective older, meiely as they aie taken notice of by the 
seculai laws of England , without intermeddling with the 
canons and constitutions by which the cleig^^ have bound 
themselves And undei each division I shall consider, 

1 The method of their appointment, 2 Then rights and 

** Finch L 88 ^2 Inst 637 Stat 4 Hen VII 

« Stat 50 Ed III c 5 I Ric 11 c 13 & 1 Edw VI c 12 
c 15 6 page 175 (2) 


(1) SeeVoI IV p *575 n (?) 

(2) See note (24) 

(3) The 21 H 8 c 15 so far as regards the occupation of faims by cicr 
gyroen, and their buying and selling, was repealed by the 57 G 3 c 99 , 
which by s 2 restiains, all beneficed or dignified clergymen, and all curates 
or lecturers from taking to farm more than eighty acres without the writ- 
ten consent of the bishop specifying the number of years, not exceeding 
seven, for which it is granted The penalty for renting more than eighty 
acres without such pcrinission is io^ annually for every acre exceeding 
that number By s» 3 the same persons are prohibited from carrying on 
any trade, or buying and selling for lucre, upon pain of forfeiting the value 
of the goods so bought or sold, and the contracts entered juto hy them 
in any such trade or dealing are made utterly void 
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duties , and, 3. The manner wherein their character or office 
may cease 


I An arch-bishop or bishop is elected by the chapter of 
his cathedial church, by virtue of a licence from the crown 
Election was, m very early times, the usual mode of eleva- 
tion to the episcopal chair throughout all Chiistendom, and 
this was promiscuously pei formed by the laity as well as the 
clergy till at length it becoming tumultuous the empe- 
rors and other sovereigns of the lespective kingdoms of Eu- C ^78 ] 
rope took the appointment in some degree into then own 
hands, by leserving to themselves the right of confirming 
these elections, and of granting investiture of the temporal- 
ties, which now began almost universally to be annexed to 
this spiritual dignity, without which confirmation and m- 
vestituie, the elected bishop could neither be consecrated nor 
receive any secular profits This right was acknowledged m 
the empeior Charlemagne, A D 773, by pope Hadiian I, 
and the council of Lateran and universally exercised by 
other chiistian princes but the policy of the comt of Rome 
at the same time began by degrees to exclude the laity from 
any share in these elections, and to confine them wholly to 
the clergy, winch at length was completely effected , the mere 
form ot election appealing to the people to be a thing of little 
consequence, while the crown was in possession of an abso- 
lute negative, which was almost equivalent to a direct right 
of nomination Hence the right of appointing to bishop- 
ricks IS said to have been in the crown of England ^ (as 
well as other kingdoms in Europe) e^en in the Saxon times; 
because the rights of confirmation and investiture were m 
effect (though not in foim) a ught of complete donation*. 

But when, by length of time the custom of making elec- 
tions by the clergy only was fully established, the popes 
began to except to the usual method of granting these inves- 

^ per clerum et populum P-vlm 25 ” canonica ^ sed omnes dignitateSf tarn 

2 Roll Rep 102 Mat Pans, AD ** ejnscojyorum guam ahbatump jyer an- 
1095 “ nulum. et baculum regis cuna pro 

* Decret 1 dist 63. c 22 •* swa complncentia conferebat ” Penf$ 

^ Palm 28 clertcos et monachos fuit electtOi sed elec* 

‘ “ Nulla eleclto praelatorum (#unl turn a rege postulabant Seldan. Jan 
** verba Ingvl^^i) erat mere itbera et Ang / 1 § 39 
D D 3 
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titures, whtcli was pet annidum et baculum^ by the prince 
delivering to the pi elate a iing, and pastoral staff or crosier 
preteiiflmg that this was an encroachment on the chuicli's 
authority, and an attempt by these symbols to confei a spi- 
ritual jurisdiction and pope Gregoiy VII towards the close 
of the eleventh centuiy, published a bull of excommuiuca- 
tioii against all princes who should dare to confer investi- 
tures, and all prelates who should venture to receive them'” 
This was a bold step towards effecting the plan then adopted 
[ 379 ] by the Roman see, of lenileinig the clergy entirely independ- 
ent of the civil authoi ity and long and eager were the con- 
tests occasioned by tins papal claim But at length, when 
the emperor Henry V agreed to lemove all suspicion of en- 
croachment on the spjiitual charactei, by conferiing investi- 
tmes for the fiituiejr;^? scejytnim and not anmdura el hacti- 
hm , and when the kings of England and Fiance consented 
also to alter the foim in then kingdoms, and receive only 
homage from the bishops foi then temporaltics, instead of in- 
vesting them by the ring and ci osier , the court of Rome found 
It prudent to suspend for a while it\ other pietensions " (4*) 

This concession was obtained from king Hemy tlie fust in 
England, by means of that obstinate and aiiogaut pi elate, 
aich-bishop Anselm ® but king John (about a century after- 
wards}, m order to obtain the protection of the pope against 
his discontented baions, was also pi evaded upon to give up 
by a charter, to all the monaster les and cathedrals m the 
kingdom, the fiee right of electing their prelates, whethei 
abbots or bishops reserving only to the crown the custody 
of the temporaltics during the vacancy , the form of granting 
a licence to elect (which is the oiiginal of out conge d’eshte), 
on refusal whereof the electors might proceed without it, 
and the right of approbation afteiwaids, which was not 
to be denied without a reasonable and lawful cause ^ This 
grant was expressly recognized and confirmed in king 

Decret 2 catii 16 qu 7 c 12,13 ® M Pans, Z1 1107 

" Mod Un Hist XXV 363 xxix p M Pans, A H 1214 1 Rym 

115 Foed 198. 


(4) beeVol IV p 108 n (5) 
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John’s magna cknrta and was again established by statute 
25 Edw III. St 6 § 3 

But by statute 25 Hen VIII c 20 the ancient right of 
nomination was, in effect, restored to the crown it being 
enacted that, at every future avoidance of a bishoprick, the 
king may send the dean and chapter his usual licence to pro- 
ceed to election , which is always to be accompanied with a 
letter missive from the king, containing the name of the per- 
son whom he would have them elect and, if the dean and 
chapter delay their election above twelve days, the nomin- 
ation shall devolve to the king, who may by letters patent ap- [ 380 
point such person as he pleases This election or nomin- 
ation, if It be ot a bishop, must be signified by the king’s 
letters patent to the arch-bishop of the province it it be of 
an arch-bishop, to the other arch-bishop and two bishops, or 
to four bishops , leqiuiing them to confirm, invest, and con- 
secrate the person so elected which they are bound to per- 
toim immediately, without any application to the see of 
Rome After which the bishop elect shall sue to the king 
foi his tempoialties, shall make oath to the king and none 
other, and shall take restitution of his secular possessions out 
of the king^s hands only And if such dean and chaptei 
do not elect in the mannei by this act appointed, or if such 
arch-bishop or bishop do lefuse to confiini, invest, and con- 
secrate such bishop elect, they shall incur all the penalties of 
a. 2^7 acrnumi e (5) 

An arch-bishop is the chief of the cleigy in a whole pro- 
vince , and has the inspection of the bishops of that pro- 
vince, as well as of the inferior clergy, and may depiive 
them on notorious cause The arch-bishop has also his 
own diocese, wherein he exercises episcopal jurisdiction , as 

‘1 cap 1 edit Oxon 1759 ^ Lord Raym 541 


(5) This statute, which was repealed by Edward the Sixth, but is held 
to have been constructively revived, and to be still in force, does not apply 
to the five bishopncks created by H 8 subsequently to its passing , these 
are Bristol, Gloucester, Chester, Peterborough, and Oxford, which have 
always been pure donatives in form as well as substance 
D D 3 
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in his province he exeicises archiepiscopal. As arch-bishop 
he, upon receipt of the king’s writ, calJs the bisliops and 
clergy of his province to meet in convocation , but without 
the king’s writ he cannot assemble them * To him all ap- 
peals are made from inferior jurisdictions within his province , 
and, as an appeal lies fiom the bishops in person to him in 
person, so it also lies from the consistory courts of each dio- 
cese to his archiepiscopal court During the vacancy of any 
see in his province, he is guaidiaa of the spiritualties there- 
of, as the king is of the temporalties, and he executes all 
ecclesiastical jurisdiction therein If an ai chiepiscopal see 
be vacant, the dean and chapter arc the spiritual guardians, 
ever since the office of prioi of Canteibuiy was abolished at 
the refoimationt The arch-bishop is intitled to present by 
lapse to all tlie ecclesiastical livings jn the disposal of Ins 
C 381 ] diocesan bishops, if not filled within six months And the 
arch-bishop has a customary pierogative, when a bishop is 
conseciated by him, to name a clerk or chaplain of his own 
to be pro\ided for by such suffragan bishop , ni lieu ot which 
It IS now usual foi the bishop to make ovei by deed to the 
arch-bisbop, his executors and assigns, the next presentation 
of such dignity or benefice in the bishop’s disposal within 
that see, as the arch-bishop himselt shall choose, which 
IS therefore called his option “ which options aie only bind- 
ing on the bishop himself who grants them, and not on his 
successors^ The pierogative itself seems to be derived from 
the legdtine powei formerly annexed by the popes to the 
metiopolitan of Canterbury’^ And we may add, that the 
papal claim itself (like most others of that encroaching see) 

• was probably set up in imitation of the imperial prerogative 
called^? mate or pn imartae pi eces , whereby the emperor ex- 
ercises, and hath immemorially exercised*, a right of naming 
to the first piebend that becomes vacant after his accession 
m every church of the empire y. A right that was also exer- 
cised by the crown of England in the reign of Edward I. ^ , 

* 4 Inst 322, 323 * Rex, salulem. Scnhatis ejnscapo 

* 2 Roll \br 223 A’arl quod — Roberto de Icard pensio- 

” Cowel’s interp Ut OjHton nem suam, quam ad preces regts jtrae- 

Sherlock of options, 1 dicta Roberto concessUt de caetero salvat, 

* GoMast const Imper tom 3 et de proxima ecelesia vacatura de coU 

jMge 406 latione praedictt epusccqn^ quam tpse J?o- 

y Dufresne, V 806 Mbd UniV bertus acceptavenli respiaat Srev 
Hist Kill ^ 11 I aPryta 1264 
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and which probably gave rise to the royal corodies which 
were mentioned in a former chapter “ It is likewise the pri- 
vilege, by custom, of the aich-bishop of Canterbury, to ciowu 
the kings and queens of this kingdom And he hath also 
by the statute 25 Hen. VIII c 21 the power of granting 
dispensations m any case not contrary to the holy scriptures 
and the law of God, wheie the pope used formerly to grant 
them, which is the foundation of his granting special licences 
to marry at any place or time, to hold two livings, and the 
like and on this also is founded the right he exercises of 
conferring degrees, in prejudice of the two univeisities ** 

The power and anthoiity of a bishop, besides the admi- [ 382 
nistration ol ceitain holy ordinances peculiai to that sacred 
order, consist principally m inspecting the manners ol the 
people and clei gy, and punishing them in older to reform- 
ation, by ecclesiastical censui es To this purpose he has se- 
veral courts under him, and may \isit at pleasure every part 
of his diocese IIis chaiicelloi is appointed to hold lus 
couits for him, and to assist him in matters ol ecclesiastical 
law, who, as well as all othei ecclesiastical officers, if lay or 
married, must be a doctor ol the civil law, so created in some 
university® It is also the business of the bishop to institute, 
and to direct induction to all ecclesiastical livings m his 
diocese 

Ahch-bishopricks and bishopricks may become void by 
death, depiivation foi any very gross and notorious crime, 
and also by resignation All resignations must be made to 
some superior ^ Therefore a bishop must resign to his me- 
tropolitan , but the arch-bishop can resign to none but the 
king himself. 

ll A DEAN and chapter are the council of the bishop, to 
assist him with their advice m affairs of religion, and also in 
the temporal concerns of his see ® When the rest of the 
clergy were settled in the several parishes of each diocese (as 

" ch 8 p 284 * Slat 37 Hen VIII c 17 

^ See the bishop of Chester's case Gibs cod. 869. ed 1713 
Oxon,1721 ' 3 Rep 75. Co, liitt. 103* 300 
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hath formerly ^ been mentJoned), these were reserved for the 
celebration of divine seivice m the bishop^s own cathedral , 
and the chief of them, who presided over the rest, obtained 
the name of decamis or dean, being probably at fiist appointed 
to superintend tai canons or prebendaiies 

All nntient deans are elected by the chapter, by conge 
d'esltre from the king, and letters missive of lecommendation, 
m the same manner as bishops, but in those chapteis that 
were founded by Heiny VIII out of the spoils of the dissolved 
monasteries, the deanery is donative, and the installation 
[ 383 d meiely by the king’s letters patent® (6) The chapter, con- 
sisting of canons or prebendaiies, are sometimes appointed by 
the king, sometimes by the bishop, and sometimes elected by 
each other 

The dean and chaptei are, as was before observed, tlie 
nominal electors ot a bishop The bishop is their ordinal y 
and immediate superioi , and has, geneially speaking, the 
power of visiting them, and coriectiiig then excesses and 
enormities They had also a check on the bishop at common 
law for till the statute 32 Hen VIII c 28 Jus grant oi lease 
would not have bound Ins successors unless confiinied by the 
dean and chapter 

Deaneries and piebends may become void, like a bishop- 
rick, by death, by deprivation, or by resignation to either 
the king or the bishop k Also I may heie mention once toi 

f page 113,114 •' Co Litt 103 

« Gibs cod 197 cd 1718 ' Plowd 496 

(6) There are new deaneries to old bi&hopncks, as well as to new, the 
foimcr are those of Canterbury, Norwich, Winchester, Durham, Ely, Ro- 
chester, Worcester, and Carlisle , the latter those of Peterborough, Chester, 
Gloucestei, Bristol, and Oxford Gibson observes of these, that institution 
by the bishop is a necessary step m their creation, previous to their instal- 
lation Besides nominal election, and pure donation, Mr Hargrave, in his 
learned note on the subject, Co Litt 95 a n 1 observes that there is an- 
other mode by which some deaneries are acquired, that is as appendages 
to another office , thus the bishop of London is as such dean ol Canter- 
bury, or dean ot the bishops (so called probably, because to him the arch- 
bishop directs the mandate for summoning the bishops to the convocation), 
and the bishop of fet David’s is also dean of that diocese 
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all, that if a dean, prebendary, or other spiritual pei son, be 
made a bisshop, all the pieferments of which he was before 
possessed aie void , and the king may present to them in right 
of his pierogative royal But they aie not void by the elec- 
tion, but only by the conseciation^ 

III An arch-deatoii hath an ecclesiastical jurisdiction, 
immediately subordinate to the bishop, throughout the whole 
of his diocese, or in some particular pait of it (7) He is 
usually appointed by the bishop himself, and hath a kind of 
episcopal authority, originally derived from the bishop, but 
now independent and distinct from hi« He therefore visits 
the clergj , and has his separate court for punishment ol 
offendeis by spiiitual censures, and for hearing all other causes 
of ecclesiastical cogni/ance 

IV The lural deans aie very antient officers of the 
church but almost giown out of use , though their dean- 
eries still subsist as an ecclesiastical division of the diocese, or 
arch-deaconry They seem to have been deputies of the 
bishop, planted all round his diocese, the bettei to inspect the 
conduct of tlie paiochial clergy, to inquire into and report [ 384? ] 
dilapidations, and to examine the candidates foi confirmation, 

and aimed, m minutei matters, with an infeiior degree of 
judicial and coeicive authoiity*" 

V The next, and indeed the most numeious, order of 
men, in the system ot ecclesiastical polity, are the parsons 
and vicais of churches in treating of whom I shall fiist mark 
out the distinction between them , shall next observe the 

J Bro Abr t presentation 3 61 *‘1 Burn ccci law 68, 69 

Cro Eliz 542 790 2 Roll, Abr 352 ’ Kennct par antiq 633 

4 Mod 204 Salk 137 Gibs cod 972 1550 

(7) The author here alludes shortly to a kind of archdeacons, of which 
I believe no instance now remains in our church, officers who were not 
delegated to the charge of any distinct portions of the diocese, but whose 
authority In subordination to that of the bishop, and in the nature of his 
vicai, pervaded the whole diocese equally It seems doubtful whether 
this and the present kind of archdeacons were ever existing together, oi 
whether the present archdeacons have grown out of the former This last 
opinion seems the more probable 
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method by which one may become a parson or vicai , shall 
then briefly touch upon their rights and duties , and shall, 
lastly, shew how one may cease to be either 

A VAiXiiOtf, petsonaecclesiae^ is one that hath full possession 
of all the rights of a paiochial church He is called parson, 
pejsona^ because by his person the chuich, which is an invisible 
body, IS lepresented and he is in himself a body corporate, 
in order to protect and defend the lights of the church (which 
he personates) by a perpetual succession " He is sometimes 
called the lector or governor of the church but the appel- 
lation of pai son (howevei it may be depieciated by familial, 
clownish, and indisciimiiiate use), is the most legal, most 
beneficial, and most honouiable title that a parish priest can 
enjoy, because such a one (as sii Edward Coke obseives), 
and he only, is said vicem scii pei sonam ccclesiae geteie A 
paison has, during his life, the fieehold m himself of the 
parsonage house, the glebe, the tithes, and othei dues. But 
these aie sometimes appiopiiated , that is to say, the benefice 
IS perpetually annexed to some spiritual corporation, either 
sole or aggregate, being the patron of the living, which the 
law esteems equally capable of pioviding for the service of the 
church, as any single private cleigyman This contrivance 
seems to have sprung from the policy of the monastic orders, 
who have never been deficient in subtile inventions for the 
increase of their own power and emoluments. At the first 
establishment of parochial clergy, the tithes of the parish 
were distributed in a fourfold division , one for the use of the 
bishop, another for maintaining the fabric of the church, a 
[ 3€5 ] third for the poor, and the fourth to provide for the incum- 
bent. When the sees of the bishops became othei wise amply 
endowed, they were prohibited fiom demanding their usual 
share of these tithes, and the division was into three parts 
only And hence it was infeired by the monasteries, that a 
small part was sufficient foi the officiating priest, and that 
the remainder might well be applied to the use of their own 
frateinities (the endowment of which was construed to be a 
work of the most exalted piety), subject to the buithen of 
repairing the church, and providing for its constant supply 


Co LUt 300 
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And therefore they begged and bought, for masses and obits, 
and sometimes even for money, all the advowsons within their 
reach, and then appropiiated the benefices to the use ol then 
own corporation. But, m older to complete such appro- 
priation effectually, the king’s licence, and consent of the 
bishop, must fiist be obtained because both the king and the 
bishop may some time oi other have an interest, by lapse, m 
the presentation to the benefice , which can never happen if it 
be appropriated to the use ot a corporation, which iievei dies 
and also because the law reposes a confidence m them, that 
they will not consent to any thing that shall be to the prejudice 
of the chuich The consent of the patron also is necessarily 
implied because (as was befoie observed) the appiopriation 
can be originally made to none, but to such spiritual corpor- 
ation, as IS also the patron of the church , the whole being 
indeed notbing else but an allowance for the patrons to retain 
the tithes and glebe in their own hands, without presenting 
any clerk, they themselves undertaking to provide for the service 
of the church ° When the appropriation is thus made, the 
appropriators and their successors are perpetual parsons of the 
chuich, and must sue and be sued, m all matters concerning 
the rights of the church, by the name of parsons p 

This appropriation may be severed, and the church be- 
come disappropriate, two ways as fust, if the patron or 
appropriator presents a cleik, who is instituted and inducted 
to the parsonage for the incumbent so instituted and inducted 
is to all intents and purposes complete parson and the appro- 
priation, being once severed, can nevei be re-united again, 
unless by a repetition of the same solemnUies And, when [ 3€6 ] 
the clerk so presented is distinct from the vicar, the lectory 
thus vested m him becomes what is called a stnecut e , be- 
cause he hath no cure of |>ouls, having a vicar under him 
to whom that cure is committed *■ Also, if the corpoiation 
which has the appropriation is dissolved, the parsonage be- 
comes disappropriate at common law, because the perpe- 
tuity of person is gone, which is necessary to support the 
appropriation > 


® Plowd 496-500% 
P Hob 307. 

Co Lm 46 


^ Sinecures might al&o be created by 
vthei means 2 Burn ml law 347. 
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In this mannei, and subject to these conditions, may appro- 
priations be made at this day (S) and thus were most, if not 
all, of the appropi lations at piesent existing oiiginally made 
being annexed to bishopiicks, piebends, religious houses, nay 
even to nunneries and certain military ordeis, all of which 
were spiritual corporations At the dissolution of monasteries 
by statutes 27 Hen VIII c 28 and SI Hen VIII c 13, the 
appropriations of the several parsonages, which belonged to 
those lespective leligious houses (amounting to more than 
one third of all the parishes in England ®), would have been 
by the lules of the common law disappropiiated, had not a 
clause in those statutes intervened, to give them to the king 
jn as ample a mannei ns the abbots, &c formerly held the 
same, at the time of their dissolution This, though peihaps 
scarcely defensible, was not without example , foi the same 
was done m former reigns, when the alien priories (that is, 
such as were filled by foreigneis only) were dissolved and 
given to the crown * And fi om these two roots have sprung 
all the lay appiopnations of secular parsonages which we now 
see in the kingdom, they having been afterwaids granted out 
from time to time by the ciown” 

Thkse appropi lating coiporatioiis, oi icligioiis houses^ 
were wont to depute one of their own body to perfoini divine 
service, and administei the sacraments, in those parishes of 
which the society was thus the parson This officiating minis- 

® Sjtkl review of titb c 9 SpeJm say*-, these are now called iinpropri- 
Apology 35 atioiis, as being impt o]>erli/ m the hands 

* 2 Inst 584 of laymen (9) 

“ Sir H Spehnan (of tithes, c 2D ) 


(8) The truth of this position has been questioned, and the doubt is not 
likely to be solved by any judicial decision But I am not aware of any 
principle which should prevent an appropriation from being now legally 
made, supposing the spiritual corporation already seised of the ad vow son 
of the church, or enabled to take it by grant The power of the king and 
the bishop remain undiimnished 

(9) In a note upon the term “ impropriate” to be found in 1 Haggard’s 

Rep 162 Duke of Portland \ Bingham^ instances are given of its 

being used synonymously with “ appropriate,” not only since, but before 
the dissolution of the religious houses The distinction therefore is merely 
of common and comparatively modern usage 
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ter was in reality no more than a curate, deputy, or vice- 
gerent of the appropriator, and theiefore called vtcanus or 
vica?' His stipend was at the discretion of the appropriator, 
,vlio was however bound of common right to find somebody, 
qut lilt de tempo} ahbus^ eptscopo de bpi} itualibus, debeat respon-- 
doe But this was done in so scandalous a manner, and the 
paiishes siiReied so much by the neglect of the appropnators, 
that the legislature was forced to interpose and accordingly 
it is enacted by statute 15 Ric II c 6 , that in all appropriations 
of chinches, the diocesan bishop shall oulain (in proportion to 
the value ot the chinch) a competent sum to be distributed 
among the poor paiish toners annually and that the vicarage 
shall be mjjiciently endowed It seems tlie paiishes weie fre- 
quently sufferers, not only by the want of divine seivice, but 
also by withholding those alms for which, among other pui- 
poses, tlie payment of tithes was originally imposed and there- 
fore in this act a pension is dnected to be distubuted among 
the pool paiochians, as well as a sufficient stipend to the vicai. 
But he, being liable to be leinoved at the pleasure of the 
appi opriator, was not likely to insist too iigidly on the legal 
sufficiency of the stipend and theiefore by statute 4* Hen I V' 
c 12 it is ordained, that the vicai shall be a seculai person, 
not a membei of any religious house , that he shall be vicar 
peipetual, not removable at the capuce of the monasteiy , 
and that he shall be canonically instituted and inducted, and 
be sufficiently endowed, at the discretion of the ordinary, foi 
these thiee expiess purposes, to do divine seivice, to inform 
the people, and to keep hospitality The endowments in 
consequence of these statutes have usually been by a portion 
of the glebe oi land belonging to the paisonage, and a par- 
ticular shaie of the tithes which the appropnators found 
it most tioublesome to collect, and whicli aie therefore 
geneially called privy or small tithes, the gi eater, oi predial, 
tithes being still leseived to their own use. But one and 
the same lule was not observed in the endowment of all 
vicai ages Hence some are more liberally, and some more 
scantily, endowed and hence, the tithes of many things, as 
wood in particular, are in some parishes rectorial, and in some 
vicarial tithes 


Seld tith c U 1 
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The distinction therefore of a parson and vicar is this 
the parson has foi the most part the whole right to all the 
ecclesiastical dues in his parish but a vicar has generally an 
appropriator over him, entitled to the best part ot the profits, 
to whom he is in effect perpetual curate, with a standing 
salary Though m some places the vicarage has been con- 
siderably augmented by <i laige shaie of the great tithes, 
which augmentations were gieatly assisted by the statute 
29 Car ILc 8 enacted in favoui of poor vicais and curates, 
which rendered such temporary augmentations (when made 
by the appiopriators) perpetual (lO) 

The method of becoming a parson oi vicar is much the 
same To both theie are four requisites necessary holy 
ciders , presentation , institution , and induction The method 
of conferring the holy orders of deacon and priest, according 
to the liturgy and canons *, is loieign to the purpose of these 
Commentaries , any farther than as they are necessary requi- 
sites to make a complete parson oi Mcar By common law, 
a deacon, of any age, might be instituted and inducted to a 
parsonage or vicaiage but it was oidained by statute 13 Eliz 
c 12 that no pei son undei twenty-three years of age, and in 
deacon’s orders, should be piesented to any benefice with 
cure, and if he weie not ordained priest within one year 
after his induction, he should be ipso Jacto deprived and now, 
by statute 13 & 14? Cai II c 4 , no person is capable to be 
admitted to any benefice, unless he bath been first ordained 
a priest , and then he is, m the language of the law, a clerk 

* See 2 Burn eccl law 103 


(lo) In the case of the Duke oj Portland v Jiivghamy 1 Haggard’s 
Rep 157 , SirW Scott, after observing that the term ** appropriation” is 
almost entirely confined to the English church and English canon law, 
sajs, that there were two kinds of it, the one plena jurcy sive utroque jure 
tarn inspiritualibiiSy quamintemporahbus , ihe other in temporalibusonXyy the 
want of distinguishing between which had led to great confusion In the 
first, that m which both the spiritual and temporal interests of the church 
were annexed to the house, it had the cure of souls, and performed the 
duties by Us own members or merely stipendiary curates, from whence 
probably sprung the perpetual curacies of the present day In the second 
kind the cure of souls resided m an endowed perpetual vicar, who was in- 
tituled by the bishop 
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m oiders. But if he obtains orders, or a licence to preach, 
by money or coriupt piactices (which seems to be the true, 
though not the common, notion of sinjony), the person giving 
such oiders, forfeits ^ 40 / , and the person receiving 10 /, and 
IS incapable of any ecclesiastical pielerment foi seven years 
afterwards 

Any clerk may be presented ^ to a parsonage or vicarage , 
that IS, the pation, to w'hom the advowson of the church 
belongs, may offer his clerk to tlic bishop of the diocese to [ 389 3 
be instituted Of advowsons, or the light of presentation, 
being a species of private property, we shall find a moie 
convenient place to treat m the second part of these Com- 
mentaries But when a clerk is presented, the bishop may 
lefuse him upon many accounts As, 1 If the patron is 
excommunicated, and remains m contempt forty days 
Or, 2 If the clerk be unfit ^ which unfitness is of several 
kinds Fust, with regard to his peison, as, if he be a bastard, 
an outlaw, an excommunicate, an alien, under age, or the 
like' Next with legard to his faith or morals, as for any 
particular heiesy, oi vice that is malum in se but if the 
bishop alleges only in geneials, as that he is sclnsmaticus 
invelctatus, oi objects a fault that is malum piokibitum mere- 
ly, as haunting taverns, playing at unlawful games, or the 
like, it IS not good cause ot refusal ‘‘ Oi, lastly, the clerk 
may be unfit to discharge the pastoial office foi want of learn- 
ing In any of which cases the bishop may refuse the clerk 
In case the refusal is foi heresy, schism, inability of learn- 
ing, or other mattei of ecclesiastical cognizance, there the 
bishop must give notice to the patron of such his cause of 
lefusnl, who, being usually a layman, is not supposed to 
have knowledge of it, else he cannot present by lapse but if 
the cause be temporal, there he is not bound to give notice® (11) 

y Slat 31 Eliz c 6 “* Gian / 13 C 20 

^ A layman may also be presented, 2 lloll Abr 3S6 2 Inst 6S2 

but he must lake priest’s orders before Sut 3 Ric II c 3 7 Ric II c 12 

his admission 1 Burn 103 ^ 5 Rep 58 

* 2 Roll Abr 355 * 2 Inst 632 

(11) If the patron be not a layman, or, more correctly, if he presents m 
a spiritual right, the bishop it seems is not bound to give notice to him, 

though 
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Ip an action at law be brought by the patron against the 
bishop foi lefusmg his clerk, the bishop must assign the 
cause. If the cause be of a teinpoial nature, and the fact 
admitted (as, for instance, outlawry), the judges of the 
king’s courts must deteimine its validity, oi whether it be 
sufficient cause of lefusal but if the fact be denied, it must 
be determined by a jury If the cause be of a spiritual 
nature (as heresy paiticularly alleged), the fact, if denied, 
shall also be determined by a jury , and it the fact be ad- 
mitted or found, the coint upon consultation and advice of 
learned divines shall decide itS sufficiency ^ If the cause be 
want of learning, the bishop need not specify in what points 
[ 390 ] the clerk is deficient, but only allege that he is deficient ^ » 
for the statute 9 Ed w II st 1 c 13 is expiess, that the exa- 
mination of the fitness of a person presented to a benefice 
belongs to the ecclesiastical judge Hut because it would be 
nugatory in this case to demand the reason of lefusal fiom 
the ordinal ys if the patron weie bound to abide by his de- 
termination, who has already pronounced his cleik unfit ; 
therefore if the bishop i etui ns the cleik to be msnm sufficieyis 
in life? aim the couit shall wiite to the metiopohtan to re- 
examine him, and ceitify his quchfications , which ceitificate 
of the archbishop is final 

Ip the bishop hath no objections, but admits the patron’s 
presentation, the clerk so admitted is next to be instituted 
by him , which is a kind of investiture of the spiritual part 
of the benefice foi by institution the care of the souls of 
the paush is committed to the charge of the clerk. When 
a vicai IS instituted, he (besides the usual foi ins) takes, if 
required by the bishop, an oath of peipetual lesidence, tor 
the maxim ©flaw is, that vtemtus non habet ^ica^mm (12) and, 

f 2 Inst 6S2 J> 2 I«st 632 

8 3 Lev 313 


though the cause of refusal be of a spiiitual nature The notice indeed 
would be useless, because such a patron, who ought to know whether his 
presentee be fit or not, and who, in prebentmg an unfit person, is not sup- 
posed to have erred unintentionally, cannot, without the bishop’s consent, 
revoke his presentation and present a clerk better qualified See 1 Burn 
EccI Law 157 

(12) This oath is taken away bj 57 G 5 c 99 See post, p 392 n (5) 
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as the non-residence of the appropriators was tlie cause of 
the perpetual establishment of vicarages, the law judges it 
very improper foi them to defeat the end of their constitution, 
and by absence to create the very mischief whjch they were [ 391 J 
appointed to lemedy especially as, if any pioflts are to 
arise from putting iii a curate, and living at a distance from 
the parish, the appro priator, who is the real parson, has un- 
doubtedly the elder title to them When the ordinal y is 
also the patron, and canfos the living, the presentation and 
institution are one and the same act, and are called a collation 
to a benefice By institution or collation the church is full, 
so that theie can be no fresh piesentation till another 
vacancy, at least in the case of a common patron but the 
church IS not full against the kmg till induction nay, even 
if a cleik IS instituted upon the king's presentation, the crown 
may revoke it before induction, and present anothei clerk' 

Upon institution also the clerk may enter on the parsonage- 
house and glebe, and take the tithes , but he cannot grant or 
let them, oi bring an action foi them, till induction (13) 

Inuuciion is performed by a mandate from the bishop to 
the archdeacon, who usually issues out a precept to other 
cleigyineii to perfoim it for him It is done by giving the 
clerk corporal possession of the church, as by holding the 
ling of the door, tolling a bell, oi the like and is a foim 
leqiiired by law, with intent to give all the parishioners due 
notice, and sufficient ceitamty of then new minister, to whom 
their tithes are to be paid This therefore is the investiture 
of the temporal pait of the benefice, as institution is of the 
spiritual And when a clerk is thus presented, instituted, > 

and inducted into a lectoiy, he is then, and not before, in 
full and complete possession, and is called in law petsona 
iiYiper sonataj or parson imparsonee 

The rights of a parson or vicar, in his tithes and ecclesias- 
tical dues, fall more properly under the second book of these 
Commentaries and as to his duties, they are principally of 

‘ Co Lite 344 ^ Co Litt 300 


(13) Gibson’s Codex, 858. 
E £ 
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ecclesiastical cognizance , those only excepted which are laid 
upon him by statute And those aie indeed so numerous, 
that It IS impracticable to recite them here with any tolerable 
[ 392 ] conciseness or accuracy Some of them we may lemaik as 
they aiise in the piogiess of our inquiries, but for the rest 1 
must refei myself to such authois as have compiled tieatiscs 
expressly upon this subject! I shall only just mention the 
article of residence, upon the supposition of which the law 
doth style every parochial ministLi an incumbent By sta- 
tute 21 Hen VIII c 13 peisons wilfully absenting themselves 
from then beiiefires tor one month togethei, or two months m 
the year, incur a penalty of 51 to the king, and 5l to any 
person that will sue fox the same except chaplains to the 
king oi otheis theiem mentioned, dining their attendance in 
the household of such as letain them ^ and also except " all 
heads ot houses, magistrates, and professois in the univeisities, 
and all students under foity ^ears of ageiesiding theie 
^de for study Legal lesidenct, is not only in the parish, but 
also in the paisonage-house, if theie be one for it iiath been 
resolved®, that the statute intended lesidence, not only foi 
serving the cure, and for hospitality , but <ilso for maintaining 
the house, tlmt the successoi also may keep hospitality theie 
and if theie be no paisonage-liousc, it hath been holden that 
the incumbent is bound to hue one, m the same or some 
neighboiiiing paiish, to answei the purposes of lesideiicc (14) 

' Thesi, are very numerous but the name of Dr Watson, but com- 
thore are few wbicli can be relied on piled by Mr Place, a barrister 
with certainty Among these arc Slat 25 lien VI tl c 1<? 

bishop Gibson s corftx, Dr Burn's ccefe- lien VIII c 28 
smslfcat faWf and the earlier editions of ^ Stat 28 Hen VIII c 13 
the clergyman s law, published under ° 6 Rep 21 


(14) The residence of the deigv is now regulated by the .570 7 c 99 
by which the penalty for non-residence is one-third ot the clear annual 
value, without deducting a curate's salary, where it exceeds thiee months 
in the year, one-half where it exceeds six, two-thirds where it exceeds 
eight, and three-fourths where it is for the whole year , to be recovered 
by any one who will hue for it The residence must be in the parsonage 
house if there be one , if not, it should be within the parish, unless by 
allowance from the bishop, or in the case of a house purchased by the go- 
vernors of queen Anne's bounty, for a residence for the minister, and pre- 
viously approved of by the bishop The same class of persons for the 
most part are exempted from the penalties of non-residence as before, but 

the 
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For the nioie effectual promotion of wliich important duty 
among the parochial cleigy, a piovision 1 “=; made by the sta- 
tute 17 Geo III c 53 tor laismg money upon ecclesuistical 
benefices, to be paid off by annually decreasing instalments, 
and to be expended m rebuilding oi lepaiiing the houses be- 
longing to such benefices 

Wl have seen that theie is but one May thereby one may 
become a paisoii or vitar tliere are many ways by which 
one may cease to be so 1 By death 2 By cession, m 
taking anothei benefice Foi by statute 21 Hen VIll c 13 
if any one having a benefice of 8 ^ annum, or npwaids, 
according to the piesent valuation in tlie king’s books 
acccjits any othei, the fiist shall be adjudged void, unless he 
obtains a dispensation, which no one is entitled to have but 
the chaplains of the king, and othcis thevcm mentioned, the 
brethren and sons of loids and knights, and doctois and 
bachelois of divinity and law, admitted by the xini\>ei sitics of 
tins realm x\nd a vacancy thus made, loi want of a dis- 
pensation, IS called cession 3 By conseciation , toi, as was 
mentioned befoie \ vvlicn a cleik is promoted to a bishopiick, [ 393 ] 
all lus other prefei meiits aic void the iintant that he is con- 
seciated But there is a method, by the favour of the crown, 

P Cro Car 156 ‘ P 'b® 


the age under which university-students are exempted, is. changed from 
foit\ to thirty years The powei of licensing clergymen to non-rtsidcnce 
is plited in the lianils of the bishops, ceitain causes are enumerated as 
proper grounds, and when an) of them is made the ground of application 
unsuccessfiill), a party thinking himself aggrieved, tniy appeal to the arch- 
bisliop Where a bisliop giants tlie licence for other tlnn any one of 
the specified causes, he must transmit to lus archbishop Ins leasons for 
so doinj, foi Ins cxaniirLition and allowance, without uhieh the licence 
will not be valid In case of ilon-rcsidcncc without licence, the bishop 
mav proceed to enfoice residence in a summaiy way, by monition and se- 
questration, which, in certain cases, if continued for two ycais, or incurred 
thiicc in tiic space of two yeais amounts to an actual avoidance of the 
benefice But the filing of the monition is a bar to any action at law for 
the pen titles commenced afterwards, nor can any action be commenced 
till aftei one month’s notice Doth to the incumbent and bishop^ and the 
incumbuit at my time before issue joined mav pay into court such penal- 
ties as he thinks he has incuricd, and so either stop the suit, or throw 
the burthen on the plaintiff of proving a larger penalty due 
E E 2 
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of holding snch livings tncommendatn. Commenda, or ecdesia 
commendatay is a living commended by the crown to the care 
of a clerk, to hold till a proper pastor is provided for it. 
This may bo temporary foi one, two, oi three years , oi per- 
petual being a kind of dispensation to avoid the vacancy of 
the living, and is called a commenda lefinere. There is also 
a commenda lecipercy which is to take a benefice de novo, m 
the bishop’s own gift, or the gift of some other patron con- 
senting to the same , and this is the same to him as in- 
stitution and induction are to another cleik^ (15) 4. By 

resignation But this is of no avail, till accepted by the ordi- 
nary, into whose hands the resignation must be made’’ 5 By 
deprivation, either, fiist, by sentence declaratoiy in the 
ecclesiastical court, for fit and sufficient causes allowed by the 
common law, such as attainder of treason or felony or con- 
viction of other in&mous cruiie in the king’s courts , fbi 
heresy, infidelity gross immorality, and the like or, secondly, 
in pursuance of divers penal statutes, which declare the be- 
nefice void, for some non-feasance or neglect, or else some 
malefeasance or crime , as, for simony , for maintaining any 
doctrine in derogation of the king’s •supremacy, or of the 
thirty-nine articles, or of the book of common-prayer ^ , for 
neglecting after institution to read the liturgy and articles in 
the church, or make the declarations against popery, or take 
the abjuration oath , for using any other form of prayer than 
the liturgy of the church of England * , oi for absenting 
himself sixty days in one year from a benefice belonging to a 
popish pation, to which the clerk was piesented by either of 
the universities y , in all which and similar cases* the benefice 
is Ipso facto void, without any formal sentence of deprivation 


VI. A CURATE IS the lowest degree in the church, being 
in the same state that a vicar was formerly, an officiating tem- 

‘1 Hob 144 ^ Stat ISEliz c 12 14 Car II c 4 

' Cro Jac 198 1 Geo I st 2 c 13 

» Dyer 108 Jenk £10 Stat 1 Eliz c 2 

‘ Fitz Abr t. Truil 54 y Stat 1 W & M c 2G 

'' Stat 31 Ehz c 6 12 Ann c 12 ^ ORep 29,30 

“ Stat 1 Eliz c 1, 2 13 EJjz. c 12 


(IS) SeeVol IV p 107, n (2} 
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porary minister, instead of the proper incumbent Though 
there aie what are called perpetual curacies, where all the [ 394 ] 
tithes aie appropriated, and no vicarage endowed, (being 
for some particulai reasons * exempted from the statute of 
Hen IV.) but, instead thereof, such perpetual curate is ap- 
pointed by the appropnator. With regard to the other spe- 
cies of curates, they are the objects of some particular sta- 
tutes, which ordain, that such as serve a church during it’s 
vacancy shall be paid such stipend as the ordinary thinks 
leasonable, out of the piofits ot the vacancy , or, if that be 
not sufficient, by the successor within fourteen days aftei he 
takes possession “ and that if any rector oi vic.ii nominates 
a curate to the ordinary to be licenced to serve the cure in 
Ills absence, the ordinary shall settle his stipend under his 
liand and seal, not exceeding BOl pet annum, nor less 
than 20/ and on failure of payment may sequester the pio- 
fits of the benefice ^ (16) 

Thus much of the clergy, properly so called There are 
also certain inferior ecclesiastical officers ot whom the com- 
mon law takes notice , and that, principally, to assist the ec- 
clesiastical jurisdiction, where it is deficient in powers on 
which officeis I shall make a few cursoiy remarks. 

VII Churchwardens are the guardians or keepers of 
the church, and representatives of the body of the parish 
They are sometimes appointed by the minister, sometimes by 
the parish, sometimes by both togethei, as custom directs 
They are taken, in favour of the church, to be for some 
purposes a kind ot corporation at the common law (1 7) , that is, 

* 1 Burn cccl law 42*^ ^ In Sweden tliey have similar offi- 

® Stat 28 Hen VIII c 11 cers, whom they call kiorckiowarmndes 

Stat. 1 2 Ann st 2 c 1 2 Stiernhook, / S c 7 


(16) So much of the statute of Anne as relates to the maintenance of 
curates is repealed by the 57 G 3 c 99 SeeVol III p 90 n ( 3 ) 

[ 17 ) This 16 expressed cautiously In the case of Wtthnell v. Garthanif 
6 T R 396 Lord Kenyon denied that they were in legal language a cor- 
poration, and pointed out many distinctions between them and a strictly 
corporate body It is true, however, that they have merely as such officers 
a property in goods and chattels, of which individually they have never hfid 

£ £ 3 possession; 
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they are enabled by that name to have a piopeity in goods 
and chattels, and to bmig actions for tliem, for the use and 
profit of the piiiish Vet the^ may not waste the church 
goods, but uhiy be lemoved by the paiish, and then called 
to at count by action at the common law, but there is no 
method of calling them to account, but by fiist removing 
them , for none can legally do it, but those who are put in 
[ 395 ] then place As to lands, oi othei teal pioperty, as the 
church, chmthyard, Ac they have no sort of inteiest 
theiem, but if any damage is done thereto, the parson only 
or vicar shall have tlic action Then office also is to repaii 
the church, and make lates and levies foi that puipose but 
these aic lecoveiable only in tlie ecclesiastical roint (18) 
They are also joined with the oveisceis m the care and 
maintenance of the pool They aie to levy"* a shilling for- 
feituie on all such as do not lepaii to church on butidays 
and hohdaj^s, and aie cmpoweied to keep all poisons or- 
derly while theie, to which end it has been held that a 
chuichwauleu may justify the pulling ofi a man’s hat, with- 
out being guilty ot eilliei an assault or trespass Theie 
aie also a multitude of othei petty paiochial powers com- 
mitted to their chaige by dtveis acts of pailiament ^ 

VIII Parish clciks and sextons are also legaided by the 
common law, as poisons who have freeholds in then offices, 
and tliciefoie though they may be punished, yet they cannot 
be deprived, by ecclesiastical censuies'^ The paiish clerk 
was loimeily vciy liequcntly m holy oiders, and some aie 
so to this day He is geiieially appointed by tlic incum- 
bent, but by custom may be chosen by the inliahitants , 
and if such custom apjieais, the comt of king’s bench will 
grant a mandamus to the aichdeacoii to swear him m, foi 

^ Slat 1 Eliz c 2 the end of hjs etre-narcAfi , and Dr Burn, 

' 1 Lev 196 tit chu) ck, churchwardens, visitaUo7is 

’’ Set Lambard of churchwardens, at e 2 Roll Abr 234 


possession , since they may sue for the recovery of such as have been 
taken away in the tune of their predecessors Hodman y Ringwood^Cro 
Ehz 14*; 179 

CIS) Where the rates in airear do not exceed 10/, and the validity of 
the rate Itself IS not disputed, the 53G 5 c 127 gives a summary method 
of recovering them before two justices See Vol III p 92 n (5} 
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the establishment of the custom turns it into a temporal or 
civil right ** (19) 

Cro Car 589 


(19) In the case cited from Cro Car no judgment was given, but the 
CISC cited from Rollers Abr 234 in support of a previous position, for which 
It lb no authoi ity, is directly in point tor this last , and in the case of the 
King \ IVarfcn^Cov/p 370 the court granted a mandamus to the clergy- 
man of a parish to restore a parish clerk, where it w is admitted that the 
appointment was in the clergy man Lord Mansfield obscived that the 
office was held only during good behaviour, but th it though the minister 
might have a power of removing on a good and sufficient cause, he could 
never be the sole judge, and remove adhbiium , and the ground of restor- 
ation was the want ot sufficient cause for removal shown to the court by 
the clergyman In the same case another was cited which established the 
parisli clerk to he a temporal officer, and of course not removable by ec- 
clesi istical censures The same point was held in two cases in Strange’s 
Repoits, pp 942 &1108 , in the loimer of which the court overruled its 
own previous decision to the coiitiary in 'loivnsend v 'I'korpc, Str 776 
See also 'Tarrant v Ilaxhpy 1 Burr 3C7 

With respect to sextons it can hardlj he said that they arc regarded 
by the common law as h wing freeholds , because the tenure by which they 
hold, vanes exceedingly, and is as often during pleasure, as for life, or 
during good behaviour It should seem that the presumption of law is 
that they hold by the first, in K v Churchwardens oj Thanu y Str 115 it 
was saul that a rnautlamus to restoic v sexton ought not to he granted 
unless there was a ccitificate th it he was chosen for life And it was de- 
cided in an election committee of the house of commons, 2 Peck 91 , that 
where the office ot sexton is not shewn to be held for life, it gives no right 
to vote 


£ £ 4 
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CHAPTER THE TWELFTH. 

OP THE CIVIL STATE. 

^HE lay part of his majesty's subjects, or such of the 
people as are not comprehended under the denomma- 
tion of cleigy, may be divided into tlnee distinct states, the 
civil, the nnlitaiy, and the maritime 

That pait of the nation which falls undei oiu first and 
most comprehensive division, the civil state, includes all 
orders of men, from the highest nobleman to the meanest pea- 
sant, that are not included undei either our former division, 
of clergy, or under one of the two Litter, the military and 
maritime states and it may sometimes include individuals ol 
the other three orders , since a nobleman, a knight, a gen- 
tleman, or a peasant, may become either a divine, a soldier, 
or a seaman. 

The civil state consists of the nobility and the common- 
alty Of the nobility, the peeiage of Great Britain, or loids 
tetnporal, as forming (together with the bishops) one of the 
supreme branches of the legislature, I have before sufficiently 
spoken we are here to consider them according to their 
several degrees, or titles of honour 

All degrees of nobility and honoui aie derived from the 
king as their fountain » and he may institute what new titles 
he pleases Hence it is that all degrees of nobility are not of 
equal antiquity Those now in use are dukes, mai qiiesses, 
earls, viscounts, and barons^. 

• 4 Inst S63 subsequent introduction into this island^ 

•* For the original of these titles on see Mr Selden's ^^^/es^/ionour 
the continent of Europe, and their 
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1 A duhe^ though he be with us, in respect of his title 
of nobility, inferior in point of antiquity to many others, 
yet IS superior to all of them in rank , his being the first 
title of dignity after the royal family Among the Saxons 
the Eatin name of dukes, duces, is very frequent, and sig- 
nified, as among the Romans, tlie commanders or leaders 
of their armies, whom in their own langu^ige they called 
pepetoja , and in the laws of Henry I (as translated by 
Lambard) we find them called heietochii But aitei the Nor- 
man conquest, which changed the military polity of the na- 
tion, the kings themselves continuing foi many generations 
dukes of Normandy, they would not honour any subjects 
with the title of duke, till the time of Edward III ; who, 
claiming to be king of Fiance, and thereby losing the ducal in 
the royal dignity, in the eleventh jear of his leign created 
his son, Edward the black prince, duke of Cornwall and 
many, of the royal family especially, were afterward raised 
to tlie like honour ( I ) However, in the reign of queen Eliza- 
beth, ^ Z) 1572 c, the whole order became utterly extinct , 
but It was revived about fiftj years aftei wards by her suc- 
cessor, who was remarkably prodigal of honours, in the per- 
son of George Villiers duke of Buckingham 

2 Kmaiquess, viarchio, is the next degree of nobility His 
office formerly was (foi dignity and duty were never separated 

*= Camden Britan tti ordines country Seld tit hon 2 1 22 

^ Tins IS apparently derived from ® Camden Bnt iit irrdi?tes* Spel 
the same root as the German. IiCitjOU man Gloss 191 
the antient appellation of dukes in that 


(1) It has been objected to this passage that the claim to the crown of 
France was made alter the creation of the dukedom of Cornwall The 
formal claim undoubtedly was, but it is clear from many acts an<l existing 
documents that Edward had meditated the attempt on the Fiench crown 
from early youth, though the difficulties of his situation delayed his asser- 
tion of his supposed right, and indeed compelled him to do many acts in- 
consistent with It It IS probable, however, that there were better reasons 
for the creation of the duke of Cornwall, and the bestowing it on a son of 
such promise as the Black Prince, at a time too, when the expedition to 
France was in contemplation, than that surmised in the text With re- 
spect to the dukedom of Normandy, I believe Edward the Third had never 
borne that title, he was duke of Aquitaine however, so that the argument 
IS the same 
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by oui ancestois) to guaid the fiontiers and limits of the 
kingdom which were called the marches, fiom the Teutonic 
word, mmche, a limit such as, in particular, were the inarches 
of Wales and Scotland, while each continued to be an ene- 
my’s country The pel sons, who had command there, were 
called loids marchers, oi i]iait|uesses , whose authority was 
abolished by statute 27 Hen VIII c 26 (2), though the 
title had long before been made a meic ensign of honoui , 
Robert Vere, earl of Oxford, being created inaiquess of 
Dublin, by Richaid II m the eighth year of his leign^, 

[ 398 ] 8 An €ail\% a title of nobility so ancient, that it’s original 

cannot cleaily be tiaced out Thus much seems tolerably 
certain that among the Saxons they weie called eaUJonnen, 
quai,i elder men, signifying the same asscnzrn oi senatm among 
the Romans, and also •^chucmcii^ because thej^ had each ot 
them the civil government of a several division or shne On 
the iruiption of the Danes, they changed the name to codts^ 
which, according to Camden sigmhed the same in their 
language (3) In Latin they are called 6W/z?^^.s- (a title fiistused 
m the empiie) fiom being the king’s attendants , a socittatc 
“ nomen sumpsaunf^ qm etiam diet possimt coiisules a conmlaido^ 

? eges £ ?iim tah s i,ibt assot lant ad con 'stdendum it t tgrndum popu- 
“ litni dei ” After the Noinian conquest they weie for some 
tune called counts oi countccs, fiom the French, but they did 
not long letain that name themseUes, though their shnes aie 
from thence called counties to this day The name of eads 

^ 2 Inst 5 Bracton / I c 8 s 2 Plot I 1 

® Britan hi ordines c 5 


(2) The statute of H 8 here niuitioned had leftrence only to Wales 
See ante, p 94 The lords Tnarchers on the Scottish fiontiers existed, 
I believe, till the accession of James the First to the English crown See 
4 Inst 2f>l 

(3) It appears clear from the Anglo-Saxon laws, and from charters cited 
by Mr Turner that the title of Eorl existed before the Danish invasions 
commenced , and the term seems to have been used almost synonymously 
with that of Ealdorman Mr Turner however thinks that there was some 
distinction between them The Danish term was Jarl, and the Danes 
seem rather to have melted that into the Anglo-Saxon pi onunciatiou than 
to have communicated their own See the learned chapter of Mr 
Turner on Anglo-Saxon Digmtieb Hist Angl Sax b vin c 7 
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or coinifes Js now become a mere title, they have nothing to do 
with the government of the county, which, as has been more 
than once obseived, is now entirely devolved on the sheriff, 
the call’s deputy, oi vice-comes In writs and commissions, 
and other formal mstiuments, the king, when Im mentions 
any peer of the degree of an earl, usually stiles him, ‘‘ trusty 
“ and well-belo\cd comm ” an nppellation as antient as the 
reigii of IJeni} IV who being eithci by his wife, his mother, 
oi his sisters, actiiall}^ i elated oi allied to c\ciy earl then in 
the kingdom, artfully and constantly acknowledged that con- 
nection in all his lettcis and othei public acts fiom whence 
the usage has descended to his successors, though the reason 
has long ago faded 

I The name of vitc-comes oi viscoiml was afterwards made 
use of as an aibitiaiy title of honour, without any shadow of 
office pej taming to it, by Henry the sixth, when, iii the 
cighteentli yeai oi his leign, he cieatcd John Beaumont a 
peel, by the name of viscount Beaumont, which was the first 
instance ot the kind ‘ 

5 A ba?o}i's IS the mostgeneial and imivcisal title of no- 
bility, toi originally ever^ one of the peeis of superior rank 
had also a baiony annexed to his other titles*^ But it hath 
sometimes happened that, when an antient baion liath been ^ 399 
raised to a new degree ot pcqiage, in the couise of a few ge- 
neiations the two titles have descended differently, one per- 
haps to the male descendants, the othei to the hens geneial, 
whereby the eaildom oi othei superior title hath subsisted 
without a baiony and theie aie also modern instances, where 
earls and viscounts have been created without annexing a 
baiony to then othei honours so that now the iiile doth not 
hold univei sally, that all peeis are barons The original and 
antiquity of baionies have occasioned gieat enquiries among 
our English antiqiiaiies The most probable opinion seems 
to be, that they were the same with oiii present lords of 
manors, to which the name of court baion (which is the 
lord’s court, and incident to every manoi) gives some coun- 
tenance It may be collected from king John’s magna charta^^ 


' 2 Inst 5 
^ 2 Inst 5, 6 


cap 14 y 
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^ originally all lords of manors, or barons, that held of the 
in eaptte, had seats m the great council or parliament 
t^^ut the reign of that prince the conHux of them became 
soihrge and troublesome, that the king was obliged to divide 
them, and summon only the greater baions in person ; leaving 
the small ones to he summoned by the sheriff, and (as it is 
said) to bit by repiesentation m anothei house; which gave 
use to the sepaiation of the two houses of paihament (4) 
By degrees the title came to be confined to the greater barons, 
or lords of parliament only, and there were no other baions 
among the peeiage but such as were summoned by writ, in 
respect of the tenure of their lands oi baronies, till Richaid 
the second fiist made it a mere title of honour, by conferring 
It on divers persons by his letters patent" 

Having- made this short inquiiy into the oiiginal of oiu 
several degrees of nobility, I shall next coiisidei the manner 
in which they may be cieated Tlie right of peerage seems 
to have been originally tcnitonal , that is, annexed to lands, 
honours, castles, manois, and the like, the proprietors and 
[ 400 ] possessors of which weie (in right of those estates) allowed to 
be peers of the lealm, and were summoned to pailiament to 
do suit and service to then sovereign and, when the land 
was alienated, the dignity passed with it as appendant Thus 
the bishops still sit in the house of loids m right of succes- 
sion to certain antient baronies annexed, or supposed to be 
annexed, to their episcopal lands ® and thus, in 11 Hen VI , 
the possession of the castle of Arundel was adjudged to con- 
fer an earldom on it’s possessor p. But afterwards, when 
alienations grew to be frequent, the dignity of peeiage was 
confined to the lineage of the party ennobled, and instead of 
territorial became personal Actual proof of a tenure by 
barony became no longer necessary to constitute a lord of 

Glib hist of exch c 3 Seld tit ° Gian / 7 c I ('?} 
of hon 2 S 21 p Seld tit of hon b 2 c 9 § ?» 

" CObLitt 9 Seld Jan Angl 2 §66 


( 4 ) Upon this interesting subject see Mr Hallam’s Midcl Agesi iil. 
54 56 

(5) This passage goes no farther than to apply the term faariniy to the 
territorial possessions of bishops See ante, p 156 h (5) 
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parliament, but the lecoid of the writ of summons to him 
or his ancestors was admitted as a sufficient evidence of the 
tenure 

Peers are now created either by wiit, oi by patent foi 
those who claim by prescription must suppose either a writ or 
patent made to their ancestors , though by length of time it 
IS lost The cieation by writ, or the king*s Ictlei, is a sum- 
mons to attend the house of peeis, by the stile and title of 
that barony, which the king is pleased to confei that by 
patent is a loyal grant to a subject of any dignity and degree 
ot peel age *The creation by writ is the more aritient way , 
but a man is not ennobled theieby, unleas he actually takes 
his seat in the house of lords and some arc ot opinion that 
theie must be at least two Mills of summons, and a sitting in 
two distinct parliaments, to evidence an hereditary baioiiy*^ 
and therefore the most iiaual, because the surest, way is to 
giant the dignity by patent, which enures to a man and Ins 
heirs according to the limitations theieof, though he never 
himself makes use of if Yet it is frequent to cull up the 
eldest son of a peer to the house of lords by writ of summons, 
in the name of his fathers barony because in that case there 
IS no danger of his children’s losing the nobility m case he 
never takes Ins seat, lor they will succeed to their grand- 
father Cl cation by writ has also one advantage over that by 

patent for a person created by writ holds the dignity to him 
atid his heirs (6) without any woids to that purport in the [401 

*3 Whitelotk of pari ch 114 'Co Litt 1C 


(6) It i!> not here stated to what heiro the dignity will descend, and the 
modern opinion is, that it is confined to the heirs of the body, that is 
every claimant of the peerage must be descended from the person first 
ennobled, AVoodd i 37 There are two passages m Co Litt 9b & 16b 
in which he is supposed to lay it down that a creation by writ generally, 
makes the peerage descendible to the heirs collateral as well as lineal, but 
though his expressions bear that meaning taken literally, I doubt whethei 
he intended them so to be understood, or rather they seem to have been used 
carelessly In the last of the two places he certainly says, in terms, that 
a man “ generally called by writ to the parliament, hath a fee-simple in 
the baronie without any words of inheritance ” But he goes on to recite 
the writ, and then uses these words, “ and this writ hath no operation or 
effect untd he sit in parliament, and thereby his blood is ennobled to him 
and his heires /tnea/^ 
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writ, but in letters patent there must be woids lo direct the 
inheritance, else the djp^nity enuies only to the grantee for 
life'. For a man or \\oman may be cieated noble for their 
own lives, and the dignity not descend to their hens at all, 
or descend only to some paiticulai hens as wheie a peeiagc 
IS limited to a man, and the heirs male of his body by Eliza- 
beth his piesent lady, and not to such hens by any formei oi 
future wife 

Lft us next take a view of a few of the principal incidents 
attending the nobility, exclusive of then capacity as members 
of pailiament, and as Iieieditaiy counsellois of the crown, 
both of ^vhich He have befoie consideied And fiistvve must 
obseive, that in cinmnal c.ises a nobleman sliall be tiled by 
his peeis The great aie always obnoxious to popular envy 
weie they to be judged by the people, they might be in danger 
from the prejudice of then judges, and would moieoxei be 
deprived ot the privilege ol the meanest subjects, that ot being 
tried by then equals, which is sccuied lo all the realm by 
ma^na chafta^ c 29 (7) It is said, that this does not extend 
to bishops who, tlioijgh thej' ai c loids of pailiimcnt, and sit 
there by viitue ot then baionies which they lu>ld )uti icclc^iac^ 
yet are not ennobled in blood, and consequently not pceis 
with the nobility® (8) As to peeresses, theie was no piece- 

*■ Co I itt 9 16 ® S Inst 50, 31 

(7) This privilege (if it may be so called} extends only to charge'^ of 
tre ison, felony, or misprision of either, (see Vol IV p 26\ ) it is piobible 
th'it in early tunes, these luge heuls iiuludcd every oUciiee foi whieh a 
peer was ever known to be brought to trial , but in 11101c modem times 
there are many iiiisdemeanoiirs, especially ot a political nature, which a 
peer might commit, and for whicJi he would be tiicd is a conuiionct by a 
jury Uhis is more a hardship in theory perhaps than in practice , a jury 
of commoners may be more liable to the impressions of popular feeling 
than the peeis, but on the other hand they may be less accessible to the 
influence of the crown 

(8) Though the loids spiritual sit in the same house with the lords 
temporal, they constitute a different estate, and in remote tunes, for this 
among other reasons, seem to have had exclusive criminal jurisdiction over 
their own mcmbcis The clerical separation from the rest of the civil 
community was gradually removed , but the lords spiritual not being, is a 
third estate, strictly speaking peers to the members of either of the other 
two, they would naturally be tried rather by the common tribunals than 

by 



Ch, 12 


OF PERSONS 


401 


dent for their trial when accused of treason or felony, till after 
Eleanor duchess of Gloucester, wile to the lord piotector, 
was accused of treason and found guilty of witchcraft, in an 
ecclesiastical synod, through the intrigues of caidmal Beau- 
fort This veiy extraordin.uy trial gave occasion to a special 
statute, 20 lien VI c 9 whicli declaies® the law to be, that 
peeresses, eitliei in their own right oi by mairiage, shall be 
tiled befoie the same judicature as othci peers of the realm 
If a woman, noble in hei own light, marries a commonci, she 
still lemains noble, and sliall be tiled by her peers but if she 
be only noble by mairiagc, then by a second maiiiage with a 
commoner, she loses lici dignity , for as by marriage it is 
gained, bymaiiiage it is also lost ^ (9) Yet if a duchess 
dowager mairies a baron, she continues a duchess still, for [ 402 
all tlie nobility are and therefore it is no degiadation “ 

A peel, oi peeress (eithei m her own right oi by marriage), 
cannot be ariested in civil cases"" and they have also many 
peculiar privileges annexed to their peeiage in the course of 
judicial piocecdings A peei sitting in judgment, gives not 
his veidict upon oath, hhe an ordinary juryman, but upon his 
honour"^ he answeis also to bills in chanceiy upon his ho- 
noui, and not upon his oath but when he is examined as a 
witness eitliei in civil oi criminal cases, he must be sworn ^ 
for the respect, which the law shews to the honour of a peer 
does not extend so far as to over turn a settled maxim, that in 
jiidicio non acditu) nisi jmatis* The honour of peers is 
however so highly tendered by the law, that it is much more 
penal to spread false lepoits of them and cejtain other great 
officers of the realm, than of other men scatvdal against 
them being called by the peculiar name of scandalum mag-- 


* Moor 769 2 Inst 50 6 Rep 53 
Staundf P C 152 

* Dyer, 79 Co Litt 16 
" 2 Inst 50 

'' tinch L 355 1 Vent 298 


2 Inst 49 
* 1 P Wins 146 
y Salk 512 
® Cro Car 64 


by the lords , who did not condescend to try even their own members in 
cases of misdemeanor, and whose criminal jurisdiction it seems tp have been 
their own wish, as well as the policy of the law, to narrow SeeVol IV 
p 259 n b and p 264 

(9) Notwithstanding (as the court sard m the case in Dyer) the curtesy 
of the ladies ol honour, and of the court ’* 
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natum, and subjected to peculiar punishments by diveis an- 
tient statutes “( 10 ) 

A PKER cannot lose his nobility, but by death or attaindei , 
though there was an instance m the reign of Edwaid the 
fourth of the degradation of George Neville duke of Bedfoid, 
by act of parliament *^3 on account of his poverty, which ren- 
dered him unable to suppoit his digiiitj But this is a sin- 
gular instance which serves at the same time, by having 
happened, to shew the power of parliament , and, by having 
happened but once, to shew how teiidei the parliament hath 
been, in exciting so high a power It hath been said indeed % 
that if a baion wastes his estate, so that he is not able to sup- 
port the degree, the may degrade him but it is expressly- 
held by latei authoiities S that a peei cjnnot he degraded but 
by act ].)a7ltamP7it ( 11 ) 

[ 403 ] The commonalty, like the nobility, are divided into seveial 
degrees , and as the lords, though different m rank, yet all of 
them are peeis in respect of then nobility, so the commoneis, 
though some are gieatly supeiioi to others, yet all arc m law 
peers, in respect ot their want oi nobility ^ 


The first name of dignity, next beneath a peei, was an- 
tiently that of vidames, Dtce-clominif or valvasofs^ who aie 


* 3 Edw I c 34 2 Rich II St 1 

c 5 12 llic Hell 

4 Inst 355 

*= I he preamble to the act is remark- 
able , “forasmuch as oftentimes it is 
seen, that when any lord is called to 

** high estate, and hath nut convenient 
“ livelihood to support the same dig- 
nttj. It induceth great poverty md 
indigence, and causeth oftentimes 


great extortion, embracery, and main- 
tenance to be had , to the great 
trouble ot all such countries nhere 
such estate shall happen to be , there- 
fore, &c " 

“ Moor 768 

« 12 Rep 107 12 Mod 56 

f 2 Inst 29 

g Camden Bntan t orditias 


(10) The honoui of tlie peers is not protected meicly by increased 
punishment on that which slanders them, but by making things actionable 
in respect of them, which are not so in respect of commoners See 
Vol III p 123 

(n) Lord Coke states that at the creation of an carl he hath some- 
times an annuity granted unto him, and sometimes nothing Co Lilt 83 b ** 
In a note on this, Mr Hargrave observes, that such annuity was called crea- 
tion money, and that the grunt of it usually expressed that it was assigned 
in order to enable the grantee the better to sustain his newly acquired 
dignity It was not confined to earls, and was inalienable 
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mentioned by our antient lawyers ** as viii mag7iae digntiatts ^ 
and sir Edwaid Coke' speaks highly of them. Yet they are 
now quite out of use , and our legal antiquaries are not agreed 
upon even their original or antient office 

Now therefore the first personal dignity, after the nobility, 
IS a hnighi of the Older of St George, or oj the garter, first 
instituted by Edward III, A D 1344-'' Next (but not till 
after certain official dignities, as puvy counsellors, the chan- 
cellors of the exchequei and duchy of Lancaster, the chief 
justice of the king’s bench, the master of the rolls, and the 
other English judges) follows a kmght banneret , who indeed 
by statutes *5 Ric II st 2 c 4 and 14 Ric II c,ll is ranked 
next after barons , and his piecedence before the younger sons 
of viscounts was confirmed to him by order of king James I , 
in the tenth year of his reign ’ But, in ordci to entitle him- 
self to this rank, he must have been created by the king 
in pci son, in the field, under the royal banners, m time of 
open war™ Else he ranks aftei haionets who are the next 
order, which title is a dignity of inheritance, created by let- 
ters patent, and usualU descendible to the issue male It was 
first instituted by king James the fiist, D 1611, in order 
to laise a competent sum foi the reduction of the province of 
Ulster in Ireland, for which leason all baronets ha\e the 
arms of Ulster superadded to their family coat Next follow 
knights of the hath, an older instituted by king Henry IV 
and levived by king George the fiist They are so called 
from the ceremony of bathing, the night before thevr crea- 
tion The last of these infeiior nobility are knights bachelors, 
the most antient, though the lowest order of knighthood 
amongst us foi we have an instance " of king Alfred’s con- 
ferring this order on his son Athelstan The custom of the 
antient Germans was to give then j-oung men a shield and a 
lance m the great council this was equivalent to the toga 
vtrihs of the Romans before this they were not permitted to 
bear arms, but were accounted as part of the father’s house- 
hold, after it, as part of the community® Hence some de- 

** BractoD, I 1 c 8 *”4 Inst 6 

' 2 Inst 667 “ Will Malmsb Itb 2 

Seld tit of hon b 2 c.5 §40,41 “ Tac de Monb* Germ 13 

' Ibid 2 ns, 

F F 
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rive the usage of knighting, which has prevailed all over the 
western world, since it's reduction by colonies from those 
northern heroes Knights are called in Latin equiles aurati 
auratt from the gilt spurs they wore, and eqmteSy because 
they always served on horseback for it is observable that 
almost all nations call their knights by some appellation de- 
rived fi om an horse (12) They are also called in our law 
mthtesy because they formed a part of the royal army, in vir- 
tue of their feudal tenures, one condition of which was, that 
every one who held a knight’s fce immediately under the crown 
(which in Edward the second’s time amounted to 20^ pe} 
anmnn) was obliged to be knighted, and attend the king in 
his wars, or fine for his non-compliance The exertion of 
this prerogative as an expedient to raise money in the leign 
of Charles the fiist, gave great offence, though warranted by 
law, and the lecent example of queen Elizabeth but it was 
by the statute 16 Car I c 20 abolished, and this kind ot 
knighthood has, since that time, fallen into great disre- 
gard (13) 

P Camd ibul Co Litt 7 1 Stat dc 'in.ilil lid II 


(12) It IS latlici curious that the terms kiught and miles have no re- 
ference at all to a hoi sc Knight, or cniht, is a boy oi >oiith, and Mr 
Turnei, in a Aery interesting chaptci on the Anglo-bixon chivalry., traces 
the word fiom its primitive meaning up to its present, thioiigh the grad- 
ations of bo^, seivant, military attendant, sword-bearer, &c Book vii 
ch xii The use ol the woul miles is cleaily referable to that period in 
the viilitary historj of the middle ages, when the infantry being a miserable, 
ill dicipbned, ilUarincd force, the wealthier and nobler classes who fought 
well armed on horseback, were the only troops who were taken any ac- 
count of, and thought worthy of the denoiiiiiiation ot soldiers 

(13) Lord Clarendon, Vol I p 121 svo probably gives the true cha- 
racter of this proceeding of Charles, when he speaks of it as having a 
foundation in right, but as being in circumstances tf proceeding very griev- 
ous Forty pounds had been the estimated value ot a knight’s fee in 
20 E 1 , twenty pounds according to lord Coke’s text, 2 Inst 594 , or forty 
pounds according to the printed test at the tune of the writ ^viilgo statute) 
1 E 2 , forty pounds was still retained in Chailes’s tune, though lord Coke 
Jajs down that the estiination was to be by the leal value, and not b> the 
arbitrary standard of money 

It does not seem clear that the duty of taking knighthood was con- 
fined to tenants in chief The seventh section of the writ or statute, 
on which lord Coke makes no observation, is rather obscure, but seems 
to assume that subtenants in chivalry were bound, by making it a question 
whether those who held in socage w ere so And the wnt, which consists prin- 
cipally 
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These, sir Edward Coke says *■, are all the names of dtg^ 
nity m this kingdom, esquires and gentlemen being only 
names of imrship But before these last the heralds rank all 
colonels, serjeants at Jaw, and doctors in the three learned [ 405 ] 
piofessions ^ 


^ 2 Inst 667 

• The rules of precedence in Eng- 
land may be reduced to the following 
table m which those marked * are 
entitled to the rank here allotted them, 
by statute 31 Hen VIII c 10 (14) 

marked f , by statute 1 W & M 

c 2 1 — — marked t|, by letters patent, 


9, 10, and 14 Jac I which see m Seld 
tit of hoii II 5 46 and 11 n 3. 
— — marked by antient usage and 
established custom , foi which see 
(among others) Camden's Britannia, 
tit 01 dines Milles's catalogue of ho- 
nour, edit 1610 and Chamberlayne's 
present State of England, p 3 ch 3 


Table of Precedencp 


* The king’s children and grandchil- 
dren 

* brethren 

* - . _ - - uncles 

* nephews. 

* Archbishop of Canterbury 


* Lord chancellor or keeper, if a baion 

* Archbishop of York 

* Lord treasurer 


• Lord president of the council 

* Lord privy seal 


if barons 


cipally uf offers of redress to those on whom the compulsion to take knight- 
hood had been haish or unjust on other grounds, makes no inention of any 
redress on the ground of sub-tenure With this agree writs of 29 & 44 H 3 , 
6 E 1 , and 6 E 2 cited from belden by lord Lytt 11 9 vol in 554 in 
which sub-tenants are only distinguished by the liberty of receiving then 
knighthood Irom others than the king For the right to confer knight- 
hood was not originally a flower of the crown, nor the order itself a part 
of the municipal constitution of any state, but a military and in some sense 
religious institution pervading all Christendom , and the order itself might 
be conferred by any man who was liimself a knight, whether in his own or 
a foreign country Lord Lytt 3 166 And accordingly to this day a 
foreign knight is a knight in England by our law, though a foreign duke, 
&c IS only an esquire 7 Rep Calvin’s case, 30, 1 

Knighthood was not due from, nor in strictness allowed to, a minor, for 
as the object of wardship m chivalry was that the lord might provide a fit 
substitute, while the heir was incapable of doing a knight’s service, he lost 
his ward by suffering him to become a knight, and thereby admitting bun 
to be capable of performing his own service Lord Lytt 5 173 5 294 
( 14 ) This act fixes the order of precedence of the lords and great of- 
ficers of state, which had been rather arbitrarily vaned on some former 
occasions To relieve the king from an invidious prerogative was the 
object of regulating by statute a matter to which the authority of the 
crown was clearly competent 4 Inst 361 
F F 2 
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Es$^i7iR£s and gentlemen are confounded together by sir 
Edward Coke, who observes % that every esquire is a gentle* 
man, and a gentleman is defined to be one qui anna gent^ 
who bears coat armour, the grant of which adds gentility to 
a man's family, in like manner as civil nobility, among the 
Romans, was founded in the jiis imaginuni^ or having the 
image of one ancestor at least, who had boine some curule 
office. It IS indeed a matter somewhat unsettled, what con- 
stitutes the distinction, oi who is a real esqune, for it is not 
an estate, however large, that confers this rank upon it's 
owner Camden who was himself a herald, distinguishes 


* Lord great chamberlain But-^ 


D Knights of the Garter 

see private stat 1 Geo I c 3 


|j Privy counsellors 

* Lord high constable 

C & 

y Chancellor of the exchequer 

• Lord marshal \ 


j| Cliancellor of the duchy 

* Lord admiral 

Ni 

11 Chief justice of the king’s bench 

* Lord steward of the household 

1 ^ 

y Master of the rolls 

* Lord chamberlain of the house- 

Is 

Ij Chief justice of the common plea: 

hold ^ 


|j Chief baron of the exchequer 

• Dukes 


|j Judges and barons of the coif 

♦ Marquesses 


1) Knights bannerets royal 

Dukes' eldest sons 


II Viscounts* younger sons 

* Earls 


y Barons’ younger sons 

\ Marquesses’ eldest sons 


]| Baronets 

1 Dukes’ younger sons 


II Knights bannerets 

* Viscounts 


1 Kniglits of the Bath 

1 Earls' eldest sons 


\ Knights bachelors 

^ Marquesses’ younger sons 


([ Baronets* eldest sons 

* Secretary of state, if a bishop 


)) Knights’ eldest sons 

* Bishop of London 


y Baronets’ younger sons 

• . - - . Durham 


j[ Knights’ younger sons 

* - - - - Winchester 


1 Colonels 

* Bishops 


1 Serjeants at law 

* Secretary of state, if a l>aron 


Doctors 

* Barons 


^ Esquires 

•f Speaker of the house of commons 

^ Gentlemen 

f Lords commissioners of the great seal i Yeomen 

^ Viscounts' eldest sons 


J Tradesmen 

^ Earls* younger sons 


^ Artificers 

f Barons' eldest sons 


1 Labourers 


N B Married women and widowa fessional or official , — and unmarried 
are entitled to the same rank among women to the same rank as their eldest 
each other, os their husbanda would brothers would bear among men, during 
respectively have borne between them- the hves of their fathers 
Wires, except such rank » merely pro- 


* 2 Inst. 668 
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them the most accurately , and he reckons up four sorts of 
them‘ 1. The eldest sons ot knights, and their eldest sons 
in perpetual succession « 2. The eldest sons of youngei sons 

of peers, and their eldest sons in like perpetual succession 
both which species ot esquires sir Henry Spelman entitles 
mmigeyt 3 JEsquires created by the king’s letters 

patent or other investiture, and then eldest sons 4f Esquires 
by virtue of their offices as justices of the peace, and others 
who bear any office ot trust under the crown (15) To these 
may be added the esquires of knights of the bath, each of 
whom constitutes three at his installation and all toreign, 
nay, Irish peers (16), for not only these, but the eldest sons 
of peers of Great Eritain, though frequently titular lords, are 
only esquires in the law, and must so be named in all legal 
proceedings"" As for gentlemen, says sir Thomas Smiths, 
they be made good cheap m this kingdom for whosoever 
studieth the laws ot the lealm, who studieth in the universities, 
who professeth the liberal sciences, and (to be short) who can 
live idly, and without manual labour, and will bear tlie port, 
charge, and countenance of a gentleman, he shall be called 
master, and shall be taken for a gentleman A yeoman is he 
that hath free land of foity shillings by the year, who was 
antiently thereby qualified to seive on juries, vote for knights 407 ] 
of the shire, and do any othei act, where the law requires one 
that is jn obus ct legahs homo ' 

f 2 Inst G68 * 'I Inst 30 2 InsL 667 

“ 2 Inst 667 ^ Commonw of England, b 1 c 20 

Gloss 41 2 Inst 668 


(15) I should be disposed to add sir H Spelman’s qualification, that it 
must be munus armigero designatum , but what is the precise definition of 
such an office is not very easy to say 

(16) By the fourth article of the Irish union, an Insh peer (except when 
a member of the house of commons, which he may be as representative of 
any county, city, or borough in Great Bntain) is a peer of the united 
kingdom, and has every privilege of peerage, except the nght of sitting 
in the house of peers with the privileges dependent thereon, and the nght 
of sitting on the trial of peers Insh peerages existing at the time of 
the union take precedence next after the then existing peers of Great 
Britain of the same rank , and all Insh peerages created subsequently 
take precedence with peerages of Great Bntain of the same rank, created 
subsequently, according to the date of creation 

F F 3 
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The rest of the commonalty are tradesmen^ artificers^ and 
labourers , who (as well as all others) must m pursuance of 
the statute 1 Hen V c 5. be styled by the name and addition 
of their estate, degree, or mystery, and the place to which 
they belong, or where they have been conveisant, in all oii- 
ginal writs of actions personal, appeals, and indictments, upon 
which process of outlawry may be awarded , in order, as it 
should seem, to prevent any clandestine or mistaken outlawry, 
by reducing to a specific certainty the peison who is the ob- 
ject of It’s process. 
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CHAPTER THE THIRTEENTH 

OF THE MILITARY AND MARITIME 
STATES. 


^HE military state incliules the whole of the soldiery, 
or such pel sons as aie pecuhaily appointed among 
the lest of the people for the safeguard and defence ol the 
realm 

In a land of liberty it is extremely dangerous to make a 
distinct order of the profession of arms In absolute monar- 
chies this IS necessary for the safety of the prince, and arises 
fiom the mam principle of their constitution, which is that 
of governing by fear, but in fi ee states the profession of a 
soldier, taken singly and merely as a piofession, is justly an 
object of jealousy In these no man should take up arms, 
but with a view to defend his country and it’s laws he 
puts not off the citizen when he enters the camp j but it is 
because he is a citizen, and would wish to continue so, that 
he makes himself for a while a soldier The laws there- 
fore and constitution of these kingdoms know no such state 
as that of a perpetual standing soldier, bred up to no other 
profession than that of war and it was not till the reign of 
Henry VII that the kings of England had so much as a 
guard about their persons. 

In the time of our Saxon ancestors, as appears from Ed- [ 409 ] 
ward the Confessor’s laws % the military force of this king- 
dom was in the hands of the dukes or heretochs, who were 
constituted through every province and county in the king- 


* c heretoehan 
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dom ; being taken out of the principal nobility, and such as 
were most remaikable for being “ saptentes, Jtdeles^ et ani~ 
“ most ” Tiieir duty was to lead and regulate the English 
armies, with a very unlimited power, “ proui eit, visum fitr 
“ e)it, ad honmem coronae et utilitatem regni ” And because 
of this great power they were elected by the people in then 
full assembly, or folkmote, in the same manner as sheriffs 
weie elected following still that old fundamental maxim 
of the Saxon constitution, that where any officer was in- 
trusted with such powei, as if abused might tend to the 
oppression of the people, that powei was delegated to him 
by the vote of the people themseh es So too, among the 
aiitient Gei mans, the anccstois of our Saxon forefatheis, 
tliey had their dukes as well as kings, with an independent 
powei over the military, as the kings had over the civil state 
The dukes were elective, the kings heiedittary for so only 
can be consistently understood that passage of TacitUs S 
‘‘ reges ex nobilitate^ duces ex viilule summit in constituting 
their kings, the family or blood-ro^al was legarded, iii 
chusing then dukes oi leaders, warlike meiit just as Caesar 
relates of their anccstois m his lime, that whenever they 
went to war, by way either of attack or defence, they elected 
leaders to command theind This large share of power, 
thus confeired by the people, though intended to pieserve 
the liberty of the subject, was perhaps unreasonably detii- 
mental to the prerogative of the crown, and accordingly 
we find a very ill use made of it by Edric duke of Mercia, 
[ 4?10 ] in the reign of king Edmund Ironside, who, by his office of 
* duke or heietoch, was entitled to a laige command in the 
king's army, and by his repeated treacheries at last transferred 
the crown to Canute the Dane 

Ii seems universally agreed by all historians, that king 
Alfred first settled a national militia in this kingdom, and by 
his prudent discipline made all the subjects of his dominion 

^ “ ItixveiomTidx^ebantxLT per c&m- 'Ll, Edw Cor^ess ibid See also Bede, 
“ mune constliumt pro commumutUitale eccl hist I 5 c 10 
rcgnip per jrrovincias et patruis umver- ^ De Manb Germ 7 

et per comitatus m plena ** ** Quum helium civtias out tllalum 

** Julimote, siLvt et vicecomUes provin ** defendvt nut infert, magutratus qui 
“ ctarum et comUatunm ehgi debent*’ ** a beUo praesmi dehguntur** Dehell 

Gull 1,6 c 22 
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soldiers , but we are unfortunately left m the dark as to the 
particulars of this his so celebrated regulation ; though, from 
what was last obseived, the dukes seem to have been le!t in 
possession of too large and independent a power, which 
enabled duke Harold, on the death of Edwaid the Confessoi, 
though a stranger to the royal blood, to mount, for a short 
space, the throne of this kingdom, m prejudice of Edgar 
Athehng, the rightful heir 

Upon the Norman conquest the feocKl lavv was uitioduced 
here m all iPs rigoui, the whole ot whidi is built on a military 
plan I shall not now entei into the particulars of tliat con- 
stitution, which belongs more piopcily to the next part of 
oui Commentaries, but shall only ohser\e, that in conse- 
quence thereof all the lands in the kingdom were divided 
into what were called kmght fees, m number above sixty 
thousand, and foi every knight’s fee a knight oi soldier, 
miles, was bound to attend the king in his wars, for forty da^s 
m a year , in which space ot tunc, before wai was reduced 
to a science, the campaign was generally finished, and a king- 
dom either conquered or victorious c. By this means the king 
had, without any expence, an army of sixty thousand men 
always ready at his command And accordingly we find one, 
among the laws of William the Conqueror‘s, which m the 
king’s name commands and firmly enjoins the personal attend- 
ance of all knights and otlieis ; qiiod habeant et teneant sa 
“ sempei bene in amiis et tn equts, lit detet et oportet et quod [411 ] 
“ Sint sempci prompti et bene pmati ad seivitium suum integrum 
“ nobis cxplendum et pej agendum, cum sempei opus adfiierit, 

“ secundum qvjod nobis dehent de feodis et tenemenlis suisdejuie 

faceie^ This personal service in process of time degen- 
erated into pecuniary commutations or aids, and at last the 
military part of the feodal system was abolished at the restor- 
ation, by statute ] 2 Car II c 24 

In the mean time we are not to imagine that the kingdom 
was left wholly without defence in case of domestic insur- 

® The Poles are, even at this day, weeks, or forty days, m a year Mod 
80 tenacious of their antient constitU'* Un Hist xxxiv 12 
tion, that their pospobte, or milUia, ^ c 58- See Co. Litt 7.5, 76 
cannot be compelled to serve above six 
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rections, or the pi ospect of foreign invasions Besides those 
who by their military tenures were bound to perform forty 
days^ service in the field, first the assize of arms, enacted * 
27 Hen II and afterwards the statute of Wmcliester ”, under 
Edward I obliged every man, according to his estate and de- 
gree, to provide a determinate quantity of such arms as were 
then in use, in older to keep the peace and constables were 
appointed m all hundreds by the latter statute, to see that 
such arms were provided These weapons were changed 
by the statute 4 & 5 Ph & M c 2 into otheis of more 
modern seivice, but both this and the former provisions were 
lepealed m the reign of James I ’ While these continued in 
force, It was usual from time to time foi our princes to issue 
commissions of airay, and send into every county officers m 
whom they could confide to muster and array (or set m 
military ordei ) the inhabitants of every district , and the form 
of the commission of array was settled in parliament in the 
5 Hen IV , so as to prevent the insertion therein of any new 
penal clauses But it was also provided’, that no man should 
be compelled to go out of the kingdom at any late, nor out 
of his shire but in cases of urgent necessity , nor should 
provide soldiers unless by consent of paihameiit About the 
[ 412 ] reign of king Henry VIII , or his children, lieutenants began 
to be introduced % as standing representatives of the crown, 
to keep the counties m military order, for we find them 
mentioned as known officers in the statute 4 & 5 Ph* & M c 3 
though they had not been then long m use, foi Camden 
speaks of them " in the time of queen Elizabeth, as extra* 
ordinary magistrates constituted only m times of difficulty 
and dangei , but the introduction of these commissions of 
lieutenancy, which contained in substance the same powers 
as the old commissions of array, caused the latter to fall 
into disuse. 

In this state things continued, till the repeal of the statute 
of armour in the reign of king James the first after which, 

« Hoved A B 1181 * Stal 1 Edw III st 2 c 5 and 7 

“ 13 Edw I c 6 25 Edw III st 5 c 8 

* Stat. ] Jac 1 c 25 21 Jac I ”*15 Rym 75 

c 28 ” j&n/, 103. Edit 1594 

* Ruahwortb, part 3 page 662. 667. 

SteBEym 374, *c 
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when king Charles the first had, during his northern expedi- 
tions, issued commissions of lieutenancy, and exerted some 
military powers which, having been long exercised, were 
thought to belong to the crown, it became a question in the 
long parliament, how fai the power of the militia did inhe- 
rently leside m the king, being now unsupported by any 
statute, and founded only upon immcmornl usage This 
question, long agitated with great heat and resentment on 
both bides, became at length the immediate cause ot the fatal 
rupture between the king and his parliainent the two houses 
not only denying this prerogative ot the crown, the legality 
of which perhaps might be somewhat doubtful but also seis- 
ing into their own hands the entire power of the militia, the 
illegality ot which step could nevei be any doubt at all. 

Soon after the restoration of king Charles the second, 
when the mihtaiy teuuies weie abolished, it was thought 
proper to ascertain the power of the militia, to recognize the 
sole right ot the ciown to govern and command them, and to 
put the whole into a more regulai method of niilitaiy subor- 
dination ° , and the order in which the militia now stands by 
law IS principally built upon the statutes which were then [ 413 ] 
enacted It is true the two last of them are apparently 
repealed , but many of then provisions are re-enacted, with 
the addition of some new regulations, by the present militia 
laws , the general scheme of which is to discipline a certain 
number of the inhabitants of every county, chosen by lot foi 
three years , and ofhceied by the lord heutenant(l), the deputy 
lieutenants, and other principal landholders, under a com- 
mission from the crown. They are not compellable to march 
out of their counties, unless in case of invasion or actual re- 
bellion within the realm (or any of it's dominions or terri- 

° 13 Car II St 1 c€ 13&14Car II c 3 15 Car. II c 4 

(l) This great office was first created in the third year of Edward 6 
in consequence of the many disturbances in several counties, by the fol- 
lowers of the old religion •gainst the new establishment It seems m its 
first institution to have been as much civil and judicial as military The 
first commissions styled the Lord Lieutenants the King*8 Justices, as well 
as Lieutenants, and they were to enquire of all treason, &c The com* 
missions were renevred yearly Strype'sEccl Mem 2.178 
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tones P), nor in any case compellable to march out of the 
kingdom They are to be exercised at stated times and 
their discipline in general is liberal and easy , but, when 
drawn out into actual service, they are subject to the rigours 
of martial law, as necessary to keep them m order This is 
the constitutional security which our laws ^ have provided for 
the public peace, and for protecting the realm against foreign 
or domestic violence (2) 

P Stat. 16 Geo III c 3 c 42 16 Geo III c 3 18 Geo III 

2 Geo III c 20 9 Geo III c 14 and59 19 Geo III c 72 


(2) A gicat man}- statutes for the ordering of the mihtia have been 
passed since the latest of those cited by the author, which will be found 
ai ranged in Burn*s Justice, tit Military Law 1 he general scheme however 
remains the same as described in the text, the determining the quotas ofeach 
county IS, in ordinary circumstances, left to the privy council to be fixed 
from ten } ears to ten years, with a power of increase reserved to the 
crown m case of invasion, or imminent danger thereof, or of rebellion , 
the officering the regiments is entrusted to the lord lieutenants, but the 
officers must have certain qualifications of pioperty according to their 
ranks, the actual enrolment and organization ol the regiments is placed 
in the hands of the deputy lieutenants The mode of filling the ranks is 
by ballot, to which all persons who do not fall within the exemptions of 
the statute are equally liable, and must serve for five years if diawn, un- 
less they produce a substitute, approved ol by the deputy lieutenants In 
case of actual invasion, or imminent danger thereof, and in all cases of 
rebellion and insurrection his majesty has power to call out the militia, and 
place them under military command , but in ordinary times, by the 55 G 3 
c 65 the period during which they may be placed on duty, is limited to 
twent} -eight days in any one year, and the 57 G 3 c 57 authorizes his 
majesty to suspend their being embodied at all during any year While 
they are placed on general military duty, there is scarcely any distinction 
in their pay, government, or liability, from those of the troops of the line, 
except that they arc only sworn to serve in Great Britain and Ireland, and 
that their service m the latter country cannot exceed two successive years 
While they are merely called out for annual tiaining, they are subject to no 
punishment which affects life or limb Besides the militia to which these re- 
gulations apply, there are military forces of other descriptions, but distinct 
also from the standing army These are the supplementar} mihtia, or 
that increase upon the numbers of the regular militia which we have seen 
the king is empowered to make in certain circumstances the local mihtia, 
supenor in number, but more limited in its service than the regular militia, 
the enrolment in both of these is by ballot and compulsory, the yeomanry 
which IS a mounted volunteer force, and the small remains of that large 
body of volunteer infantry, if any such now exist, which started into be- 
ing Upon the menace of invasion from Fratace m his late majesty’s reign 



Ch. 13. 


OF PERSONS 


413 


When the nation was engaged in war, more veteran troops 
and more regular discipline were esteemed to be necessary, 
than could be expected from a mere militia And therefoie 
at such times more rigorous methods were put in use for the 
raising of armies, and the due regulation and discipline of the 
soldiery which are to be looked upon only as temporary 
excrescences bred out of the distemper of the state, and not as 
any part of the permanent and perpetual laws the kingdom. 

For maitial law, which is built upon no settled principles, 
but is entirely arbitiary in it’s decisions, is, as sir Matthew 
Hale observes in truth and leahty no law, but something 
indulged, rather than allowed as a law (3) The necessity of 
order and discipline m an aimy is the only thing which can [ 414 J 
give it countenance , and therefore it ought not to be per- 
mitted in time of peace, when the king’s courts are open for 
all persons to receive justice according to the laws of the land 
Wherefore Thomas earl of Lancastei being condemned at 
Pontefract, 15 Edw JI , by martial law, his attainder was re- 
vel sed 1 Edw III, because it was done m time of peace 
And it IS laid down % that if a lieutenant, or other that hath 
commission of martial authority, doth in time of peace hang 
or otheiwise execute any man by colour ol martial law, this is 
murder foi it is against magna Jia)ta^ The petition of 
right " moreovei enacts, that no soldier shall be quartered on 
the subject without his own consent’ and that no commis- 
sion shall issue to pioceed within tins land according to mar- 
tial law (4) And whereas, after the restoration, king Charles 
the second kept up above five thousand regular troops, by his 
own authority, foi guards and garrisons , which king James 
the second by degrees increased to no less than thirty thou- 

Hist C L c 2 Thus, in Poland, no soldier ton be 

f Ibid 2 Brad Append 59 quartered upon the gentry, the only 

^ 5 Inst 52 freemen in that republic Mod. Univ 

‘ ca}y 29 Hist nxxiv 23 

« 3 Car I Sec also Stat 31 Car II 
c I 


(3) See post, 418 n (5) 

(4) But now by the mutiny acts the cml magistrate may quarter officers 
and soldiers, not indeed in any private house, but in inns, livery stables, ale- 
houses, victualling, and wine and spirit houses And the persons on whom 
they are so billeted are bound to furnish them with ^et and beer in 
certain quantities and at certain rates 
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sand, all paid from his own civil list , it was made one of the 
articles of the bill of rights that the raising or keeping a 
standing aimy within the kingdom iii time of peace, unless 
It be with the consent of parliament, is against law. 

But, as the fashion of keeping standing aimies (which was 
first introduced by Chailes VII m France, A D 1445*) 
has of late years universally pi evaded over Europe, (though 
some of It’s potentates, being unable themselves to maintain 
them, are obliged to have recourse to richer powers, and 
receive subsidiaiy pensions foi that purpose,) it has also for 
many yeais past been annually judged necessary by our 
legislature, for the safety of the kingdom, the defence of the 
possessions of the ciown of Gieat Biitam, and the pieserv- 
ation of the balance of power m Europe, to maintain even 
C 415 ] in time of peace a standing body of troops, under the com- 
mand of the Clown, who are however tp&o facto disbanded 
at the expiration of eveiy year, unless continued by parlia- 
ment And it was enacted by statute 10 W HI c I that not 
more than twelve thousand regulai foices should be kept on 
foot in Ireland, though paid at the charge of that kingdom , 
which permission is extended by statute 8 Geo HI c 13 to 
16,235 men in time of peace 

To prevent the executive powei from being able to oppress, 
says baron Montesquieu y, it is requisite that the armies with 
which it IS entrusted should consist of the people, and have 
the same spiut with the people, as was the case at Rome till 
Manus new-modelled the legions by enlisting the rabble of 
, Italy, and laid the foundation of all the militaiy tyranny that 
ensued Nothing then, according to these principles, ought 
to be more guarded against in a free state, than making the 
military power, when such a one is necessary to be kept on 
foot, a body too distinct from the people Like ours, it 
should wholly be composed of natural subjects , it ought only 
to be enlisted foi a short and limited time, the soldieis also 
should live intermixed with the people , no separate camp, 
no barracks, no inland fortresses should be allowed, And 
perhaps it might be still better, if, by dismissmg a stated 

» Slat lWarMst2c2 ^SpLllC 

* Robemon, Cha V i 94 ^ 



Ch. 13 


OF PERSONS 


415 


number and enlisting others at every lenewal of their term, a 
cii culation could be kept up between the army and the people, 
and the citizen and the soldier be more intimately connected 
togethei 

To keep this body of troops m order, an annual act of par- 
liament likewise passes, to punish mutiny and desertion, 

‘‘ and for the bettei payment ot the aimy and tlieir quarteis.” 
This regulates the manner m which they ait to be dispersed 
among the several inn-keepers and victuallers throughout the 
kingdom , and establishes a law martial for their goveinment 
By this, among other things, it is enacted, that if any officei 
oi soldier shall excite oi join any mutiny, oi, knowing of it, 
shall not gi\e notice to the commanding officer, or shall 
deseit or list m any other legimeiit, or sleep upon his post, 
or leave it before he is reJievecl, or hold contspondence with 
a lebel oi enemy, or strike oi use violence to his supciior 
officer, or shall disobey his lawful commands such offender 
shall suffei such punishment as a court maitial shall inflict, 
though it extend to death itself 

However expedient the most strict regulations may be in 
time of actual war, yet in tunes of profound peace, a little 
relaxation of military rigour would not, one should hope, be 
productive of much inconvenience And, upon this prin- 
ciple, though by our standing laws ^ (still remaining m force, 
though not attended to) deseition m time of war is made 
felony without benefit ot clergy, and the oftence is tiiable by 
a juiy and before justices at the common law yet, by oui 
militia-laws before mentioned, a much hghtei punishment is 
inflicted for deseition in time of peace So, by the Homan 
law also, desertion iii time of war was punished with death, 
but more mildly in time of tranquillity * But our mutiny 
act makes no such distinction for any of the faults above 
mentioned aie equally at all times punishable with death itself, 
if a court martial shall think proper This discretionary 
power of a court martial is indeed to be guided by the direc- 
tions of the crown , which, with regard to military offences, 
has almost an absolute legislative power « His majesty,** 

^ Stat 18 Hen VI c 19 2&3Ed ‘ A like power oer the mannes 

VI c 2 IS given to the lords of the Admualty by 

* 49 18 28 another annual act “ for the regula- 
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says the act, “ may form articles of war and constitute courts 
“ martial, with power to try any crime by such articles, and 
“ inflict penalties by sentence or judgment of the same ” A 
vast and most impoitant trust • an unlimited power to create 
crimes, and annex to them any punishments, not extending 
to life or limb • These aie indeed forbidden to be inflicted, 
[ 417 ] except for crimes declaied to be so punishable by this act , 
which Climes we have just enumerated, and, among which, 
we may observe that any disobedience to lawful commands is 
one Perhaps m some futuie revision of this act, which is in 
many respects hastily penned, it may be thought worthy the 
wisdom of j)ai]iament to asceitain the limits of military sub- 
jection, and to enact express ai tides of war for the govern- 
ment of the army, as is done for the government of the navy , 
especially as, by our present constitution, the nobility and 
gentry of the kingdom, who seive their country as mihtia 
office! s, are annually subjected to the same arbitrary rule, 
during their time of exercise 

OxE of the greatest advantages of our English law is, that 
not only the crimes themselves whidi it punishes, but also 
the penalties which it indicts, aie ascertained and notoiious 
nothing IS left to arbitrary discietion , the king by his judges 
dispenses what the law has previously ordained, but is not 
himself the legislatoi How much therefore is it to be re- 
gretted that a set of men, whose bravery lias so often pre- 
serve<l the liberties of their countries, should be reduced to a 
state of servitude in the midst of a nation of freemen • for sir 
Edward Coke will inform us that it is one of the genuine 
marks of servitude, to have the law, which is oiir rule of 
action, eithei concealed or precauous , “ mtseta est set vitus 

ubi JUS est vagum aut iiicognitum ” Nor is this state of ser- 
vitude quite consistent with the maxims of sound policy ob- 
served by otbei free nations For, the greater the general 
liberty is which any state enjoys, the more cautious has it 
usually been in introducing slavery in any particular order 
or piofession. These men, as baron Montesquieu observes \ 
seeing the liberty which others possess, and which they them- 
selves are excluded from, are apt (like eunuchs in the eastern 

** tjon of hjs majesty’s inanne forces ** Sp L 15 12 
** while on shore ” "4 Inst 3S2 
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seraglios) to live in a state of perpetual envj^ and hatred to- 
■waids the rest of the community, and indulge <i malignant 
pleasure m contributing to destroy those privileges to winch 
they can never be admitted Hence have many free state?, 
by departing from this rule, been eiidangeied by the levolt [ 418 ]] 
of their slaves while in absolute and despotic governments, 
where no real liberty exists, and consequently no nnidious 
comparisons can be formed, such incidents an extieineK raie 
Two precautions aie tliereforo advised to be obscivcfl m all 
prudent and free governments 1 To pi event the mtioduc- 
tion ot slavery at ail oi, 2 It it be aluady introduced, not 
to intrust those slaves with arms, who will llien hiul them- 
selves an overmatch foi the fictrnen Much less ought the 
soldieiy to be an ei;ception to the people in geneuil, and the 
only state of scivitude in the nation (5) 


(5) Tljcrc are some parts ot this account of the state and jrovcriimrnt 
of our arm^, which have been touml much fault with, ind c mno) 

be entiiely sustuued 'Iht fust ot these is the character of m utial 1 iw, 
adopted fiom sir M Hale, which, how^^ver true when wiittcn by him, va 
no longci correct in the authoi’s tune, when the iiioic iiiipoitmt puts 
of the military code began to be sptci ilb enacted in the aniiu il imitmy 
acts, and the remaindei was laid down by the k’lig nndei adisdctjon 
given to him by the legislative body ^\hcn again the arm} ot this country 
was spoken of, as “ a set ot men i educed to a state ot serv'tude in tlio 
midst of a nation of treemeii,” it should have been added, that the militaiy 
service was one entered into b\ vohintiry eomiiiet, to which we m ly 
now add that it is i compact, whitli, it hastily cntcied into h} my citizen, 
may, within a reisonablc time, and upon ^ciy eas} teirns be dissolved 
The existing mutiny icts m ike it a e ipit d oflenec in any soldiei oi nia 
rine, to begin, excite, or join in iny mutin} or sedition, not to use his 
utmost endeivours to suppress the same, not to give inform ition tlitieof 
without del ly to the commanding officci , to inisbeh ue before the enemy, 
shamefully to abandon or deliver up an} post comnutted to his ch irge , to 
■corn-pel or use means to induce the emnm inding ofiiccr to do either the 
one or the other, to leave a post bcfoic relieved, or to be found sleeping 
on It, to hold correspondence with or give advice to an} icbel or enemy , 
to treat with any such without proper permission, to strike or use vio 
Icnce against his superior officei m the execution of Ins office , to disobey 
a lawful command of his superior officei , or to desert In the case of 
desei tion, however, the court, which tries the oflender, may sentence to 
transportation, il death seems too severe a punishment under the circum- 
ttances, and in all eises the king may comnuite the sentence ol death for 
that of transportation It will be obseived, in answer to an observation 
made at p 4i6 , that all these offences, except the last, are either such as 
VOL I G G 
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But as soldieis, by this pnnual act, aie thus put in a worse 
condition than any other subjects, so, by the humanity ot our 
standing laws, tliey aie in some cases put in a much better 


can only bo committed in time of war, or aie equally dangerous whcthei 
committed then or in tune of peace , and that as to the last, a special power 
of commutation is givien to the court which tries the offender 

Supjiletory to these regulations by statute are the articles of war, which 
the king is authori'.cd to form , but no punishment for any offence created 
by them can extend to life or hmb 

The military code is uhninistered by courts martial with different degrees 
of authority in all of them the members are sworn to determine accord- 
ing to the eviflence, the articles of war, the mutiny acts, and (if any doubts 
arise unexplained by them) according to their t onncicnt.es ^ the best oj' then 
uvdei standings, and the custom oJ tear 

The high Cijt court is called a general court maitial, and must consist, 
except when held in certain places, where such a number might not be 
easily to be procured, of thirteen meinbeis \t the Icist It is this eoiiit 
only winch can pionoiincc sentence of death, ami nine members must 
concur in the sentence, if the coiiit consist of thutcen exictly , if of more, 
(or less lu the excepted places,) the majority must consist ot two-thirds of 
the whole 

General courts marti il of less than the proper numbei may inflict cor- 
poral punishment not extciuling to loss of limb, or irnprisonuient 

Beside the proceedings by courts inarlial it has been usual for the crown 
on certain occasions to direct the asscinbligc ot courts of inquiry, which 
are in sonic measure analogoi s to a giand jury ^J'herc are howcvei very 
broad distinctions between them, the members arc not sworn, the wit- 
nesses are not sworn, a report is made of the opinion of the court as to 
the propriety of any farther proceedings, which is not in the nature of a 
bill of indictment, and witnesses are heard on both sides Great doubts 
have been entertained on the legality of this proeeeiling, and it has been 
rested not so much on the prerogative of the crown, as on the iinphcd 
voluntary consent of every officer, who enters the army, to submit himself 
to what he knows to he an existing practice in the aiiiiy The soundness 
of this reasoning, may, however, with deference, be well questioned See 
Home V Bentinck, 2 B & B 150 

It is impossible upon the whole, I conceive, not to admit the fact, of 
which the author complains, that there is something vague and despotic 
in the government of the army , whether that be a reasonable ground of 
complaint under the circumstances is not perhaps a question very easily 
solved The answei to it will not depend upon what may be periiaps 
admitted, that the full and absolute enjoyment ot all civil rights is not coni 
patible with the preservation of military discipline, and that the present 
system does not m effect detract more from it than is absolutely necessary 
for that purpose , but it will depend upon this difficult problem, whether 
the restraint from ordinary civil liberty might not be definitely marked 
out, or whether there is any thing in the nature of military disciphoe, and 
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By statute 43 Elu c 3 a weekly allowance is to be laised 
in every county for the leliel of soldieis that aie sick, huit, 
and manned (6) not loi getting die loyal hospital at Chelsea, 
foi such as aie woin out m tlieii duty Ofhceis and soldiers, 
that have been in the king’s seivicc, aie, by several statutes 
enacted at the close ol several wais, at liberty to use any 
trade oi occupation they aie fit foi, in any town iii the king- 
dom, (except tlie two uiiiveisities), notwithstanding any sta- 
tute, custom, or chaitei to the contrai^ And soldiers m 
actual mihtaiy service may make niincnpatnc wills, md dis- 
pose of then goods, wages, and othei ])t i sonal chattels, with- 
out those foi ms, solemnities, and expenses, wIiilIi the law 
lequnes in othei cases*' Oui law does not indeed extend 
this pi iv liege so fai as the civil law , winch caincd it to an 
extieiiie that boidcis upon the iidiculous Foi it a sokhei, 
in the aiticlc ot death, wrote aii^ thing in blood} letteis on 
his shield, oi in the dust ol the field with the swoid, it was a 
\eiy good mihtaiy testament*^ And thus much for the 
militaiy state, as acknowledged h} the laws of England 

The mmitiiHL state is neatly lelated to the loiinei, though 
much moie agreeable to the pimciplosot oui fite constitu- 
tion The royal navy of England hath ever been its greatest 
defence and ornament, it is it’s antient and natural stiength , 

Stat 29 Car IT c 3 *5 W III m puluere uucripscnnt ^Lidio sxio tpso 

L 21 § C itinporc yuo, m pradio-, intae sorttm 

'' Si milUts quid HI dypet) hltns i,an dcrtlinquimt, hiijubniodi volunUUtm sta- 
f'uim suo mtilantibus adnotiwcrinti nut bilejii e<iie oporht Cod G 21 1 

m the constitution ot a militar}'^ force (in which i'irf;e bodies collected 
together with the means of resistance in their hands, lud the knowledge 
of their power necessarily present before them, are to he governed under 
trying circumstances by a small minority), which makes it absolutcl> neces- 
sary that authority should be despotic, itid obedience impliut, and there- 
fore that there should be something di jcretionary ind uncertain in the law 
under winch the soldier lives This seems to be the principle on which 
the latter part of the oath of courts martial is fi amed, which is printed 
above in italics 

(c) Ihis sum IS not usually collected, it would be inconsiderable in 
amount, and the mode of distributing it is inconvenient Any soldier re 
quinng assistance, and not receiving aid from Chelsea, or a pension, is 
entitled to more effectual help from his parish, under the statute which 
immediately preceded the one in question, and which created the general 
rate for the relief of the poor 
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the floating bulwaik of the island , an aimy, from which, 
however stiong and poweiful, no danger can ever be appie- 
hended to libeity and accordingly it has been assiduously 
cultivated, even fiom the eailiest ages To so niuch perfec- 
tion was our naval reputation armed iii the twelitli century, 
that the code of maritime laws, which are called the laws of 
Oleron, and are received by all nations in Europe as the 
gioiind and substruction of all their marine constitutions, was 
confessedly compiled by oiu king Uichaid the first, at the isle 
of Oleiou on the coast of France, then pait of the possessions 
of the Clown of England'- (7) And ^ct, so vastly mlerior 
weic oui ancestois m this point to the piesent age, that even 
in the iimiitime leign of queen Elizabeth, sii Edwaid Coke' 
thinks it mattei of boast, that tlie lO} il navy of England then 
consisted of iJn tc-cind^-lhu tjj ships Tlie piesent condition of 
oui marine is in gieat measuie owing to the salutary piovisioiis 
of the statutes called the navigation acts, wlicieby tlic con- 
stant increase of English shipping aiul seamen was not only 
encouraged, but rcndcied unavoidably necessaiy By the 
statute *5 llic II c 3 in oidci to mgmeiit the nav^ of Eng- 
land, then gieatly diininishod, it w as oulained, tint none of 
the king’s liege perjpJe slioiild ship any meichmdiz^e out of oi 
into the realm but only in slups of the king’s ligcancc, on pam 
of foifeituie Tn the nevt ^eir, by statute 6 llic II c 8 this 
wise piovisioii was eneivated, by only obliging the merchants 
to give English ships (if able iiid sufficient) the piefercncc 
But the most beneficial statute foi thetiade and commeice of 
these kingdoms is that nivigitioii act, the xiidinieiits of which 
weiefiist flamed iii 16^0 with a naiiow paitiil view being 
intended to nioitify oui owai sugai islands, which wcie disaf- 
fected to the paihamciu, and still held out tor Chailcs II , by 

* 4 Jtibt 114 Coutiimi^ (it. la mti 2 « Scaliell 1)2 

* 4 Init 50 


(7) ft Is not 1 matter of such cicir ntlmis^bion that Jticiiartl was the first 
compiler of these celebrated laws Most of the brcncli writers on marine 
law claim the fiist dmi'dit of them as a French code, framed under the 
ilirecLion ot Eleanor his mothci for the use of her continental subjects 
In the introduction to Mi J Park’s sjstem of marine insurances, p xxvii 
an abstract of their argument is given with a reference to Selden, who 
maintains the position in the text Mare Clausum, 2 c 24 
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stopping the gainful trade which they then carried on with die 
Dutch , and at the same time to clip the wings of those oiii 
opulent and aspning neighbours Phis piohibited all ships 
ot foreign nations from trading with any English plantations 
without hccnce tiom the council ot state In 1651 ' the pio- 
liibition wukS extended also to the mother countiy and no 
goods weie suffered to be imported into England, oi any of 
its dependencies, in any other than English bottoms , oi in 
the ships of that Euiopean nation of winch the meichandize 
iinpoited was the genuine giowth oi luanufactun At the 
lestoiation the foiniei piovisions woie contmned, by sta- 
tute 12 Cai IT c 18 with this \eiy material unpiovement, 
that the mastei and tliiee-fouiths ot the inaiuiers shall also 
be English subjects (8) 

Many laws ha\e been made loi the supply ol the loyal 
navy with seamen, foi then icgulation when on board, and 
to conlei piivileges and lewaids on them during ind attei 
then seivicc 

1 First, tor then supply The powei ot impiessing sea- 
faiing men foi the sea service by the king’s commission has 
been a matter of some dispute, and submitted to with great 
leluctanco, though it hath very clearly and learnedly been 
shewn by sii Michael Eostei that the practice of nnpiessing 
and granting powers to the admiralty toi that purpose is of 

h Mod Un Ilist xli 289 J Jlep 154 

‘ Scobell 176 


(8) The 4G 4 c 41 repeals the forniei ship icgistry acts, and the effect 
of the present system is that no ship is entitled to the puvileges ot a British 
vessel, that is not registered accoiding to the foi in given in that statute 
and that no ship cm be so registered unless she be wholly of the built of 
the united kingdom, the Isle of Man, Guernsey, or Jersey, oi some one ot 
the colonics, plantations, islands, or tciritoiics ot the British empire, or 
vinlcst, she be a vessel condemned as prize, or for sUve-tiading, and unless 
in either case she wholly belongs to his majesty’s subjects, duly entitled to 
be owners of such vessel And no one is entitled to be such owner if he 
has taken the oath of allegiance to any foreign power, unless afterwards 
naturalized or made a denizen , nor any one who usually resides out ot 
his majesty’s dominions, unless he be a member of some British factory, or 
be a partner in or agent for some mercantile house actually carrying on 
trade m Great Britain or Ireland 
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veiy antient date, and hath been uniformly continued by a 
regular senes of jirecedents to the present time whence he 
concludes it to be pait of the common law K The difficulty 
aijses fioin hence, tliat no statute has expressly declaied this 
powui to be m the ciown, though many of them very stiongly 
imply it The statute 2 Ric IJ c 4 speaks of manneis be- 
ing anested and letained foi the king's service, as of a thing 
well known and piactised without dispute and provides a 
lemedy against their i tinning away By a later statute if 
any wateiman, who uses the river Thames, shall hide liimsell 
[419 * ] during the execution of any commission of piessmg for the 
king’s seivice, he is liable to heavy penalties By another 
no fisherman shall be taken by tlie queen s commission to 
serve as a marinei , but tlie commibsion shall be fust bi ought 
to two justices of the peace, inhabiting near the sea coast 
wheie the mariners are to be taken, to the intent that the 
justices may cluise out and leturn such a number of able- 
bodied men, as in the commission aie contained to serve bci 
majesty And, by othcis", especial protections aie allowed 
to seamen iii paiticulai circumstances, to pi event them honi 
being impiessed And fciiymon aic also said to he puviLcged 
from being mipicssed, at common law ° All which do mo<t 
evidently imply a power of impressing to leside somewheie , 
and, it any where, it must, fiom the spnit ot oin constitu- 
tion, as well as liom the Ireipicnt mention of the king’s com- 
mission, leside in the crown alone 


Bii, besides this method of impiessing (which is only de- 
fensible from public necessity, to winch all private considei- 
ations must give wa^), there aie other ways that tend to the 
increase of seamen, iiiid manmiig the loyal navy Paiishes 
may bind out pool boys apprentices to masters of merchant- 
men, who shall be piotected fiom impiessmg for the fiist 
thiee yeais , and if they are impressed afterwauls, the mas- 
teis shall be allowed their wages ^ great advantages m point 
of wages are given to volunteei seamen, in ordei to induce 


ScL also Comb 245 Barr SS4 
' Stat 2&SPh amiM t 16 
Stat 5 EIjz <-5 

" See Stat 7 & 8 \V HI c 21 
2Anii cG 4&5Ann c 10 lOGeoII 


c 17 2 Geo IIT c 15 11 Geo III 

c 38 10 Gc 3 III c 75, &c 

° Sav 14 

P Stat 2 & 3 Ann c 6 
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them to enter into his majesty’s service ^ , and every foreign 
seaman Avho duiing a wai shall seive two years m a man of 
wai, merchantman, oi puvateer, is naturalized ipso facto" 

About the middle of king William’s leign a scheme was set 
on foot" foi a rcgistei ol seamen to tlie number of thirty 
thousand, for a constant and legulai supply ot the king’s 
fleet, with great piivileges to the legisteicd men, and, on [490*] 
the othei hind, lieavy penalties m case of tlaii non-appeai- 
arice when called foi but this icgistiy, being judged to be 
be inefiectual as well as oppiessive, w is ibolished by sta- 
tute 9 Ann c 21 

2 Thf method oi oidexiiig seamen ni the loyal fleet, and 
keeping up a legulai discipline iheu, is diiected by certain 
cxpiess rules, articles, and ouleis, fit si enacted b^ the autho- 
iity of pailiament soon attei tlie icstoiation t, but since new- 
modelled and altcied, aitci the peiceut Aix la Chapelle 
to icmedy some defects whioh woic ot fatal consequence m 
conducting the preceding wai In these ai tides ot the navy 
almost cveiy possible offence is set down, and the punish- 
ment theieof annexed, iii which respect the seamen have 
much the advantage ovei then bicthicn in the land-sci vice , 
whose ai tides ot wai aie not enacted by parliament, but 
framed from tune to time <it the pleasiuc of the crown Yet 
from whence this distmclion aiose, and why tlie executive 
powci, which IS limited so piopcily witli icgard to the navy, 
sliould be so extensive with legaid to the aimy, it is hard to 
assign a leason unless it pioceeded from the perpetual 
establishment of the navy, which rendered a peimanent law 
lor then regulation expedient, and the tempoiary duration 
of the aimy, winch subsisted only from yeai to ycai, and 
might therefore with less dangei be subjected to d isci etionary 
government But whatever was appiehendcd at the first 
foirnation of the mutiny act, the rcgulai renewal of oui 
standing force at the entiance of every year has made this 
distinction idle For, if from expeiience past we may judge 
of future events, the army is now lastingly ingiafted into the 
British constitution , with this singularly fortunate circum- 

‘i Stat 31 Geo II c 10 ‘ Stat 13 Car IT st 1 c 9 

Stat 13 Geo II c 3 " Stat 22 Geo II c 33 attietided 

' Stat 7 & 8 c 21 by 19 Geo III c 17 
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stance, that any branch of the legislature may annually put 
an end to its legal existence, by lefusing to concui in its 
continuance 

^ 421 ] 3 Will! regard to the piivileges confeiredon sailois, they 

are piettj much the same with those confened on soldiers ; 
nith regal d to relief when maimed, oi wounded, or super- 
annuated, eitliex by county rates, oi the royal hospital at 
Gieenwich , with legard also to the exercise of trades and, 
the powci of making nuncupative testaments and faither'^, 
no seaman on board his majesty’s ships can be ai rested foi any 
debt, unless the same be sxvorn to amount to at least twenty 
pounds , though, by the annual mutiny acts, a soldiei may 
be arrested for a debt which extends to half that value, but 
not to a less amount (9) 

Stat '31 Geo IT c 10 

(O) A soldier has now an equal exemption in this respect 
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CHAPTER THE FOURTEENTH. 

OF MASTER AND SERVANT 


pjAVING thus commented on the rights and duties of 
persons as standing miht. public lelations of magistrates 
and people, the method 1 have marlced out now leads me 
to coiisidei then lights and duties ui pnvatc a'conomical 
lelatioiis 

The three great lelations m private life aie, 1 That of 
master and servant , which is loimded m convenience, whereby 
a man is diicctcd to call in the assistance ol others, wheie 
his own skill and laboui uill not be sufficient to answer the 
caies incumbent upon him 2 That of husband and wife , 
which IS tounded in nature, but modified by civil society 
the one directing man to continue and multiply lus species, 
the othei prescribing the manner m which that natuial im- 
pulse must be confined and regulated That of 'parent and 
child , which IS consequential to that of maiiiage, being its 
principal end and design and it is by virtue of this relation 
that infants are piotected, maintained, and educated Hut, 
since the paicnts, on whom this care is primaiily incumbent, 
may be snatched away by death befbic they have completed 
their duty, the law has therefore provided a fourth relation 
4 That ot guar dian and isoard , which is a kind of artificial 
parentage, m order to supply the deficiency, whenever it 
happens, ol the natural Of all these relations in then- 
order 

In discussing the relation ot master and servant, I shall first 
consider the several sorts of servants, and how this relation 
IS created and destroyed secondly, the effect of this relation 
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with regard to the parties tliemselves and, lastly, its effects 
with regard to other persons, 

I As to the several sorts of servants I have formerly 
observed ® that pure and proper slavery does not, nay cannot, 
subsist in England such, I mean, whereby an absolute and 
unlimited power is given to the inastei over the life and for- 
tune of the slave And indeed it is lepiignant to reason, and 
the principles of natural law, that such a state should subsist 
any v^here The three origins ol the right of slavery, assigned 
by Justinian are all of them built upon false fouiKlatioiis ® 
As, first, slavery is held to irise “ jute getiftum” fiom a 
state of captivity m war, whence slaves aie tailed mancipia, 
quasi ma?m captt The conqiieior, say the civilians, had a 
right to the lift of Ins captive, and, having spaied that, has 
a light to deal with him as he pleases But it is an untriu 
position, when taken genciallj, that by the law of natme or 
nations a man may kill his enemy , he lias only a right to kill 
him in particular cases , m cases of absolute necessity, for 
seh-deftnee , and it is plain this <ibsolute necessity did not 
subsist, since the victoi did not rctually kill bun, but made 
him piisonei War is itself justih iblo only on principles of 
self-preservation, <ind theielore it gives no olhei light over 
pnsoneis, but mei ely to disable them fioin doing haim to us, 
by confining then peisons nuich less can it give a light to 
kill, toiluie, abuse, plinulei, oi oven to enslave an enemy, 
when the war is over tSincc, therefore, the right of making 
slaves by captivity tlepends on a supposed light of slaughter, 
that foiiutlrtion failing, the consequence diawn from it must 
tail likewise But, secondly, it is said that slavciy may begin 

“ /me civih when one man sells himself to anothci This, 

if only meant of contiacts to seive or vvoik toi anothei, is 
[ 424 ] veiy just but when applied to strict slaveiy, m the sense of 
the laws of old Rome oi modern Baibaiy, is also impossible 
Every sale implies a pnee, a quid pro quo^ an equivalent given 
to tire seller m lieu of what he transfers to the buyer but 
what equivalent can be given for life and liberty, both of 

“ I’agt 127 civtlii cum Itbcr homo, major viginti 

** Seirvi nut nascu7itni aut Nan- ajtnts, ad jfrciium jfarlicijfandum sese 

runlur ex aned/ts nostm punt aut jure vetiundan jmssus at Inst 1 9,4 
gentium, td est, ev captn^ate , aut fure ^ Montesq Sp L w 2 
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which (in absolute slavery) are held to be in the master’s dis- 
posal ^ His property also, the very price he seems to receive, 
devolves ipw Jacto to his master the instant he becomes his 
slave In this case, therefoic, the biiyei gives nothing, and 
the seller receives nothing of what validity then can a sale 
be, which destroys the veiy principles upon which all sales 
aie founded ^ Lastly, we are told, that besides these two 
ways by which slaves “ oi aie icquucd, the) may also 

be hereditaiy savi na'sciintm '' the childieii ot acquired 
slaves are jute natwae^ by a iiegatne kind of birthright, 
slaves also But this, being built on tin two formei fights, 
must fall togcthei with them If ncithei captuity, uoi the 
sale of one’s self, can by the law ot natine and leason reduce 
the patent to slaveiy, iiiiicli less can tin ) reduce the offspiiiig 

Upon these piinciples the law of England abhois, and will 
not endure the existence of, slivery within this nation so 
that when an attempt w^as m ule to introduce it by statute 
1 Edw VT c 3 , which oidamed that all idle vagabonds should 
be made slaves, and fed upon biead and water, or small 
dnnk, and lefusc meat, should weai a luig of iron round 
then necks, aims, or legs , and should be compelled by beat- 
ing, chaining, or otlieiwise, to peifoim the woik assigned 
them, weie it never so vile, the spmt of the nation could 
not brook this condition, even m the most abandoned logues, 
and theiefore this statute was lepealed m two years after- 
wards And now it is laid down % that a slave or negro, 
the instant he lands m England, becomes a fieeman , that is, 
the law will protect him in the enjoyment of his person and 
his property Yet, with regard to any right which the mas- 
ter may have lawfully acquired to the peipetual service ot 
John oi Thomas, this will lemaiii exactly in the same state as 
before for this is no more than the same state of subjection 
for life, which every apprentice submits to for the space of 
seven years, or sometimes for a longer term (1) Hence too it 

Stat 3 & 4 Kdw VI c 1C ' Salk CCC 


(1) By the word “ lawfully’* in this sentence the author must be taken 
to mean according to general law,” not according to local law,” a dis- 
tinction which lie shortly after makei himself It is obvious that m the 
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follows, that the infainous and unchiistian piactice of 'With- 
holding baptism from iiegio seivaiits, lest they should theieby 
gam then liberty, is totally without foundation, as well as 
without excuse. The law of England acts upon geneial and 
extensive piinciples it gives libeity, rightly undei stood, that 
IS, piotection to a Jew, a Tuik, oi a heathen, as well as to 
those who piofess the true lehgion of Chust, and it will not 
dissolve a civil obligation between master and seivant, on 
account of the alteration ot faith in either of the parties, 
but the slave is entitled to tlie same protection in England 
befoie, as aftei, baptism and whatevei sei vice the heathen 
negro oWed of right to his Ameiican master, by general not 
by local law, tlie same (wliatevcr it be) is lie bound to lendei 
when brought to En^rland and made a Ciuistian 

1 Tun first soit of servants, therebie, acknowledged by 
the laws of England, are menial servants , so called ft om being 
tntia mocnia^ or domestics The contiact between them 
and then masters aiises upon the buing. If the hiring be 
general, without any paiticulai time limited, the law const! ues 
it to be a lining loi a ^eai ^ , upon a principle ot natural equity 
that the seivant shall seivt, and the in.istei maintain him, 

^ Co Litt \2 

case of a slave no light to hih peipctu il seivicc can h \\c been acquired by 
the master according to general law , foi such right would be grounded on 
a contract, made either before or after the state of slavery commenced, 
if made before, then, is by the hypothesis the party became a sla\e by the 
same contract, the contract must be wholly void, because it created that 
unlawful St itc of slavery if mule iftcr, then it is whollj void, because the 
slave was not a ficc agent at the tune of making it In the celebrated 
case ot James HomerscU, 20 Howell’s State Trials, 79 , it w vs determined 
by the court of king’s bench that a negro slave, when brought to England 
by lus master, becomes free, and his master having seized him after he had 
run away, the court on a haheax corpus discharged him fecc the case ot 
Forbes v Cochrane^ 2B &C 448 cited p 127 n fi 

Theie are British statutes which recognise a local state of slavery in 
some of our colonies, and it still subsists in them and the trade in slaves 
Was, as we all know, fomicrlv recognised and regulated by other British 
statutes , but since the author’s death, that has been abolished so far as re- 
gards Biitish participation in it by the 4*7 G 3 st 1 c 36 amended and 
enforced by several subsequent statutes, such as 51 G 3 c 23 , 58G 3 c 49 , 
&59G3 c 120 , all which are repealed, and the whole law on the 
subject consolidated by the 5G 4 c 113 
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thoiighout all the i evolutions of the respective seasons , as 
^vell \vhen theie is woik to be clone, as when theie is not^ 
but the contract may be made for any laigei or smaller term 
All single men between twelve years old and sixty, and manied 
ones undei thiity years of age, and all single women between 
twelve and loity, not having any visible livelihood, are com- 
pellable by two justices to go out to seivice m husbandry oi 
certain specific tiades, loi the piomotion ot honest industry 
and no mastei can put away his scivant, oi seiv«int leave Ins 
inastei, aftei being so letained, cithei beloic oi at the end 
ot his term, without a qiiartei’s wainmg, unless upon rea- 
sonable cause to be allowed b)^ a justice of the [>eace ^ (2) 
but the^ may jiait by consent, oi make a special bargain 

2 Anothfr species ot servants aie c illed app) aitia s (ti oin 
appitmhc^ to leal n,) and ai e usually bound toi a teim ot yeais, 
by deed indented, oi mdcntuics, to serve their mastcis, and 
be maintained and msti acted by them This is usually done 
to persons ot trade, m oidci to Icain then ait incl mysteiy , 
and sometimes vciy lerge sums aie given with them, as a pie- 
mium foi such their msti action but it may be done to hus- 
bandmen, nay to gentlemen, and otheis And ' childion ot 
poor persons may be appi enticed out by the ovei seers, with 
consent of tw'o justices, till twenty-one years ot age, to such 
pel sons as aie thought fitting , who aie also compellable to 
take them , and it is held, that gentlemen of foitime, and 
cleigymcn, aic equally liable with otheis to such compul- 
sion ' , foi which purposes oin stitutes have made the in- 

s 1 N B 1G8 & M (. SO 2& jAnn c 6 4&5Anii 

^ Slat jElm c4 c 19 17 Oco IT c 5 18 Oeo HI 

‘ Stat 5 EIjz l 4 43 Eliz c 2 c 47 

IJ^C I c 25 7JaL I c 3 8A9W balk 67 491 


(2) But It should seem at this djy that it no special contract be in'idc, 
SI domestic seivant is entitled only to a month’s warning or a month’s 
wages m heu of it, 1 Espinassc’s Ni Pn Rep 255 Robimonv Hindman 
The jurisdiction ot magistuites extends only to servants in husbandry, and 
m the trades specified in the different statutes 6 Term Rep 585 JtcA 
V HtdeoU 20 G2 c19,4G4 c34 

(5) And sec further, S2G S c 57 , 53G 3 c 55 , 42G 3 c 46 , 42G 3 
C 73, 5lG 3 c 80 , 54G 3 C 96 , 54G 3 C 107 , 56G 5 C 139, 1 &2G 4 
c 42 , and 4G 4 c 34 
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dentuies obligatory, even tJiough such parish appi entice be a 
minor Apprentice:s to trades may be clischaigeci on rea- 
sonable cause, either at the request of themselves oi masters, 
at the quarter sessions, or by one justice, with appeal to the 
sessions'", who may, by the equity of the statute, if they 
think It reasonable, direct restitution of a lateable shaie ot the 
money given with the appi entice ” and parish appi entices 
may be discharged in the same manner by two justices ° (4) 
But if an apprentice, with whom less than ten pounds hath 
been given, runs away from his mastei, he is compellable to 
serve out Ins time of absence, oi make satisfaction foi the 
same, at any time within seven years altci the expiiation of 
his original contiact (5) 

3 A 'iiiiRD species of seivants aie lahoiDcrsy who aie only 
hired by the day or the week, and do not \wQinUa motnta^ as 

£ 427 ] pait of the family , toncerning whom the statutes before 
cited have made many veiy good legulations 1 Dnecting 
that all pel sons who have no visible effects may be compelled 
to work 3 2 Defining how long they must continue at work 
m siimmei and in wintci 3 Pmiisluiig such as leave oi 
deseit tlieii vvoik 4- Empoweiing the justices at sessions, 
oi the slieiiff of the county, to settle then wages (6) and, 5 
Inflicting penalties on such as cithei give, oi exact, inoie 
wages than ai e so settled 

4 TiiEiiP IS yet a fourth species of servants, if they maj 
be so called, being rathei in a supeiioi, a ministerial, capa- 

‘ Slat S hhz c 4 4I>1i 2 c L’ o Slat 20 Geo II t 19 

Cro Car 179 (l) ’’ Stat 6 Geo III r 25 

Stat 5 £liz c 4 ‘I Stat 5 £liz c 4 5 Geo HI 

" Salk 68, c 

(l^ The cabc in Cro C.ir 179 idoes not apply 

(5) The head of apprenticeship both as it regards the parties to the 

contract among themselves., and their mutual rights and remedies, and 
also ab It regards the acquisition of a settlement by the apprentice, has 
given rise to regulations by statute, and almost innumerable deci- 

sions , the best analysis of which the reader will find under the title Ap- 
prentice in Burn’s Justice 

(6) This power is taken away by the 53 G 3 c 40 , and of course the 
penalties winch are mentioned in the next sentence are also abolished 
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city, such as steimydi^^ facto) Sy Qx\di bailiffs whom however 
the law considers as seivaiits, pio tempo) with regard to such 
of then acts as affect their mastei’s oi employei’s property 
Which leads me to consider 

II The mannei in which this lelatioii, of seivice, affects 
eithei the mastei oi servant And, first, by hiring and ser- 
vice foi a year, or appienticeship under indentures, a person 
gams a settlement in that paiish wherein he last served foity 
days In the next place, yieisons serving seven yeais as ap- 
prentices to any tiade have an exclusive light to exercise that 
trade in any pait of England " This law, with legaid to the 
exclusive part of it, has by tiiins been looked ii[)on as a haid 
Jaw, 01 as a beneficial one, accoidmg to the piovaihng humoui 
of the times winch has occasioned a great vaiicty of lesolu- 
tions m the coiuts of law concerning it, and attempts have 
been fiequently made foi it\ lepcal, though hitlieito with- 
out success At common law eveiy man might use what 
trade he pleased, but tins statute restiauis that liberty to 
such as have seivcd as appi entices the adveisaiies to which 
provision sa^, that all icstnctions (which tend to introduce 
monopolies) aie peinicious to tiade, the advocates for it 
allege, that unskiliulness in trades is equally detiiinental 
to the public as monopolies This reason indeed only extends 
to such tuides, m the exercise whereof skill is lequned ^ 4.28 
but another of then arguments goes much farther , viz that 
apprenticeships aic useful to the commonwealth, by em- 
ploying of youth, and Icaining them to be early industrious, 
but that no one would be induced to undeigo a seven years* 
seivitude, if otheis, though equally skilful, were allowed the 
same advantages without having undergone the same discipline 
and 111 this there seems to be much leason However, the 
resolutions of the couits have m geneial rather confined 
than extended the restriction No trades are held to be within 
the statute, but such as were in being at the making of it * 
foi tiading in a country village, apprenticeships are not 
3 equisite , and following the trade seven years, without any 


*■ See page 364 
* Stat 5 Eliz c 4 §31 


* Lord lUyui 514 
“ iVentr 51 2 Keb 583 
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effectual prosecution, (either as a master or a servant,) is 
sufficient without an actual apprenticeship (7) 

A MAS'iER may by law correct his apprentice for negli- 
gence oi othei misbehavioin, so it be done with moderation * 
though if the mastci oi master's wife beats any othei sei vant 
of full age, It is good cause of depaiture ^ But if any sei vant, 
workman, or labourer assaults his master or dame, he shall 
suffer one year’s impi isonment, and other open corporal 
punishment, not extending to life or lirnb ^ 

Bv service all seivants and laboiuers, except apprentices, 
become entitled to wages accoidiiig to their agreement, it 
menial serv.ints , oi accoiding to the appointment of the 
shciiffor sessions, d laboiuers or seivants m husbandly , foi 
the statutes loi legulation of wages extend to such seivants 
only a. It being impossible foi any magistiate to be a judge 
ol the employment ot menial servants, or ol couise to assess 
then wages (8) 

IJI Lei us, lastly, see how stiangeis may be affected by 
thi> lelation of rnastei and sei vant ui how a mastei may 
[[ 429 ] behave towaids otheis on behalf of his sei vant, and what a 
scivant may do on behalf of his mastei 

And, fust, the mastei ma-y maintain, that is, abet and 
assist his servant m any action at law against a stranger 
whereas, in general, it is an offence against public justice to 
encourage suits and animosities, by helping to beai the ex- 
pense ot tlicm, and is called m law mamteiiance A master 
' also may bring an action against any man loi beating oi maim- 

" Lord Riym 1179 Walkn qni F N B 168 Bro Abr t I a- 

tajiiv Holton Tr 31 Geo II (by all tourers, 5\ Trespass, 
ttie judges) 1 SirW BI J33 StaC 5 Fliz c 4 

I Hawk P C c J9 s 5 Lamb ^ 2 Jones, 47 
Eircn 130 Cro Car 179 2 Show 2 Roll Abr 116 

289 

(7) The penal and exclusive part of the statute of Elizabeth is now re- 
pealed by the 54G 3 c 96 It i3 therefore umuiportant to remark that 
the case cited from lord Raymond does not apply 

(8) See ante, p 427 n (6) 
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ing his seivant ; but in such case lie must assign, as a special 
leason foi so tlomg, his own ihiuiage by tlieloss of his service , 
and this loss must be proved upon the trial A mastei 
likewise may justify an ass*mlt in defence of his seivant, and a 
servant m defence of his mastei the master, because he Inis 
an interest in his seivant, not to be depiived of his sei vice ^ 
the servant, because it is part of his duty, foi winch he 
receives Ins wages, to stand by and defend lus master ‘‘ (5) 

Also, if any pcison do hue oi retain my seivant, being m my 
seivice, foi vy Inch the seivant depai teth from me, and goeth 
to seive the othci, I uia^ have an actum of damages against 
both the new mastei and the seiv^mt, oi eitlui of them but 
it the new master did not know that he is my seivant, no 
action lies, unless he aftcrvvaids lefuse to icstoie him upon 
inclination and demand* "^riie leason tind foundation upon 
which ail this doctime is built, seem to be the pioperty 

that eveiy man has in the scivice of his domestics, acquiied 

by the contiact of hiring, and put chased by giving them 
wages (9) 

As for those things whiclr a seivant may du on behalt of 
his master, they seem all to piocced u)>on this piinciple, 
that the master is answeiable foi the act of his seivant, if 
done by his command, eithei expiessly given, oi implied 
nam, qni facxi 'pei ahurriy facit pa Theiefore, if the ser- 

vant commit a trespass by the command or encouiagenient 
of his master, the master shall be gndty of it, though the [ 430 ] 
servant IS not thereby excused, foi he is only to obey his 

master m matters that are honest and lawful If an imj- 

c 9 jtep 1 1 j and a husband or father for the chastity 

2 ItoH Abr 546 of his or daughter 

® Til like manner, by the laws of king ^ F N. B 167,168 
Alfred, c 38 a servant was allowed to * 4 Inst 109 
fight for In? mastcr^a parent for his child, 

(9) The first of these positions has been often denied, and the distinc-i 
tion taken between the two Bro Abr Trespass, pi 189, Salkeld, 407 but 
in Tickell v Read^ Loft t’s Rep. ^15 Lordj Mansfield affirmed it, saying, 

1 cannot tell them (the juiy) a master interposing when his servant is as- 
sailed IS not justifiable under the circumstances of the case, as wail as a 
servant interposing for his master It lesU on the relcUion 

(6) SeeVol,III p l4fl n (20) 
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keeper’s servants if)b Ins ^mests, tlie master js bouiul to lesti- 
tntion ^ for as tlieie is a confidence reposed tn him, that 
be will take taie to pi ovide honest scivants, hi^ negfi^rence 
IS a kind of implied consent to theiobbeiy, (jm non 

prolnhif^ iwn piohibete poiiSit^ jnbet (lo) iSo likewise, if the 
diawei at a tavein sells a man bad wine, whcicby Ins health 
IS injuied, he may bung an action against the mastei ‘ 
toi although the mastei did not expiessly order Ins seivant 
U) sell It to that peisoii in paiticulai, yet his permitting 
him to (haw and sell it at all is impliedly a geneial com- 
mand 

In the same mainiei, wh itevcr .i sei\aut is pei milted to do 
m the usual toinse ot his business, is equivalent to a geneial 
command It I pay money to a banket’s seivant, the banket 
IS answeiable toi it it I pay it to a c]tig}inairi; oi a physi- 
cian’s seivant, whose usual business it is not to receive money 
lor Ins mastei, and he embezzles it, 1 must ])ay it o^ei again 
It .1 stewaul lets a lease ot a faun, without the owiiei’s 
knowledge, the ownci must stanel to the baigain , fen this is 
the stew.ud’s business A wile, i liiend, a lelation, that use 
to ti ansae L business ioi a mm, aie quoad hoc hisscivants, 
and the piincipal must inswci tor tlicii conduct ioi tlie Liw 
implies, that they act under a geiioial command, and without 
such a doctiiiic as this no mutual inteicouise between man 
and man could subsist witii iny toleiable convenience II I 
usually deal with a tradesman by myself, oi constantly pay 
him leady nionej, I am not answerable foi what ray seivant 
takes up upon tiust, hn lieie is no implied oiclei to the 
. tiadesmaii to tiust my servant but it I usually send him 

upon trust, oi sometimes on tiust and sometimes with leady 
money, I am answeiable fbi all he takes up foi the tiades- 
maii cannot possibly distinguish when he comes by my oidei, 
and when iqion his own authouty 

[ 431 3 servant, lastly, by his negligence does any damage to 

a sti anger, the master shall answei foi his neglect, it a 

** Noy’a max, c 43 Dr & Stud d 2 c 42 Noy’s 

' 1 Roll Abr 95 max c 44 


(lo) SeeVoI in p 1^5 n (l8) 
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smith’s seivaiit lames a hoise while lie is shoeing him, an 
aetion lies against the mastei, and not against the scr\ant (1 l) 
But in these cases the damage must be done while he is ac- 
tually employed in the master’s seivice, otheiwise the seivant 
shall answei lor his own niisbehavioiu Upon this piinciple, 
by the common law*, d a seivant kept his mastci’s fiie 
negligently, so that Ins ncighboui’s house was binned down 
thereby, an iction Jay against the mastei , because this negli- 
gence happened in Ins scivice, otherwise, il thf scMaiit, going 
along the street with €i toich, by ncgligtnce sets fiie to a 
house, loi there he is not in his mastei s nninediatc seivico, 
and must himself aiiswei the damage p<.isona]ly But uow 
the common law is, in the foiniei cise, ilteicd by sta- 
tute (S Ann t 3 which ord.iins that no action shall he main- 
tained against any in wliose house oi chambei any Inc sliall 
accidentally begin , foi then own loss is suffii icnt punishment 
foi then own oi then seivant’s caielessness But il such hie 
happens tlnongh negligence ot any set \ ant (whose loss is 
commonly veiy little j, such seivant shall ioiicit 100/ to be 
distiibutcd among the sufteieis , and, in delault ot payment, 
shall be committed to some workhouse, and tlieie kept to 
linid labour toi cigliteen months (12) A mastei is, lastly, 
cliaigeable if any ot liis family layeth oi casteth any thing out 
of his house into the street or common highway, to the da- 

’ Noy’-i mix c 44 was bound to pay double to the suf. 

Lipon -i bimilai principK, by the ierLfs , or, it be was not able to paj , 
law ol tlic 12 tables at Home, a pei- w tb to suiter a torimral punishment 
son by whose negligence any lire began, 

(11) The latlni part ot this position <;cein^ question ible, tor liow tan 
It be a lu^tific ition to the servant m an action brought against him by a 
stranger, that the injury was sustained in consequciitc ot his negligent 
performance of the lawful ordeis of his mastei In 1 Roll Abr 95 it is 
said that it the servant of a tavernci sell bad wine knowingly, no action 
hca against him, for he only did it as servant But this seems certainly not 
to be relied on , for as this case is put, the act of the seivant is a wilful 
wrong, which no order of his master will justify him in coniinitting It is 
clear that the negligent servant is liable to his master for the damages 
which the master may have paid m an action brought against him for 
the consequences of his negligence, and it would be extraordinary if the 
master’s supposed commands were a justification as against third persons, 
and not against himself 

(12) This statute is repealed, but a similar provision was made by the 
repealing statute 14G*3 c 78 
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mage of any individual, or the common nuisance of his 
majesty* s hege people ", foi the master hath the superintend- 
ence and chaige of all his household And this also agiees 
with the civil law which holds that the famtlias^ m 
this and similar cases, ob altaim cidpam tmeiw ^ sive servi 
libei i '' 

[ 4S2 ] We may observe, that in all the cases here put, the mastei 
may be fiequcntly a loser b} the trust reposed in his seivaut, 
but nevei can be a gainei , he may fiequently be answerable 
for his servant's misbehaviour, but never can shelter himself 
from punishment by laying the blame on his agent I'he 
reason of this is still uniform and tlie same, that the wiong 
done by the servant is looked upon in law as the wrong of the 
master himself, and it is a standing maxim, that no man shall 
be allowed to make any advantage of his own wiong (13) 

" Noy’s max c 11 « Ff 0 S 1 Tn^ 4 5} 

(13) It lb quite consistent with this piinciple, that, wiiere the act of the 
servant is wilful, and not done by his master’s orders, nor subsequently 
adopted by his master, no action can be mauitaincd against this latter, the 
servant is alone lesponsible 
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CHAPTER THF FIFTEENTH. 

OF HUSBAND AND WIFE. 


^HE second private i elation of peisons is lhat of nmiuage, 
whuh includes the reciprocal rights and duties ot husband 
and wife, or, as most of our eldei law-books call them, of 
ha7on and Jeme In the consideration ot which I shall, in 
the fiist place, inquire, how inairi-iges may be conti acted oi 
made , shall next point out the manner in which they may be 
dissohed, and shall, lastly, take a view ol the legal effects 
and consequence ol maniage 

I. Our law considers maniage m no other light than as a 
civil contract The holiness of the matrimonial state is left 
entirely to the matrimonial law the temporal courts not 
having jurisdiction to consider unlawful marriage as a sin, but 
meiely as a civil inconvenience The punishment, therefore, 
or annulling, of incestuous oi other imsciiptuial mairiages, 
IS the province of the spiritual courts, which act pio salute 
animae * And, taking it in a civil hght, the law treats it as 
It does all other contracts allowing it to be good and valid 
in all cases, where the parties at the time ot making it were, 
m the first place, Willing to contract , secondly, able to con- 
tract , and, lastly, actually did contract, in the proper forms 
and solemnities required by law. 

First, they must be mlltng to contract- “ Consensvs^ nwi 
“ concuhiiusy facit nujptias^^ is the maxim of the civil law m 
this case and it is adopted by the common lawyers who in- 
deed have borrowed (especially in antient times) almost all their 

» Salk 121 « Co Litt 3J 

FJ 50. 17 30. 
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notions of tlie le^ntim icy of ni.uiMge fiom the canon anti 
civil laws 

SECovur\, tlicy must be to contract In gcneial all 
persons ue tible to contiact themselves in mairiage, unless 
the}- Liboui iintlei some paiticnlai thsabilities, «int] incapa- 
titics What those aie, it will be here oiu business to 
iiiqunc 

Now these thsabilitics aie ot two soils first, such as iic 
canonical, and tliciefoie sufhcicnt by the ecclesiastical laws 
to avoid tlic maiiiage in tlie spiutiial couit, but these lu oiu 
law only make the in.uiiagc voidable, and not ipso facto void, 
until sentence of nullity be obtained Of tins iiatme are pie- 
contiact , coiisanginiuly, oi relation by blood , and affinity, 
01 lelation by niaiuage, .ind sonic paiticulai coijioial infiim- 
ities And these cMiiomcal disabilities aie eitliei giouiicled 
upon the evpicss woids ot the divine law, oi aie consequences 
plainly dcdiuiblc fiom thence it tlieielure being sinful in the 
persons wlio kiboLii undei them to attempt to contract ma- 
trimony togcthei, tiiey aie piopeily tJie object of the ecclesi- 
astical niagistiatc’s coeu ion, in oidei to sepaiate the ofFtiidei s, 
and inflict pcinince foi-the olleiice, o salute ammaunn But 
such mairiagcs not being void ah initio, but voidable only by 
sentence of separation, they aie esteemed valid to all civil 
pin poses, unless such sepaiatioii is iietually made dm mg the 
life ol the pailies Foi, altei the death of eithei of them, 

• the eouits ol common law will not suftei the spintual conit 
to decline such man lages to have been void, because such 
dcclaiatiori cannot now tend to the icioimatiou ot the jiai ties'* 
And thcieffiie when a mm had mained his iiist wife’s sislei, 
and attei hei death tlie bishop’s couit was proceeding to 
[ 435 ] mnud the maiiiage and hastaidize the issue, the court of 
king’s bench gi anted a piolubition quoad hoc , but permitted 
them to proceed to punish the husband foi nicest® These 
canonical disabilities being entirely the province of the eccle- 
siastical couits, oui books are perfectly silent conccining 
them But there tiie a few statutes which seiwe as directories 
ito those courts, of which it vvill lie propei to take notice 


Co Liu SI 
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By statute 52 Hen VIII c “iJS it is declaied, that all persons 
lawfully mairy but such as aie piohibited by God’s law, 
and that all maina<>es contiacted bylawful persons iii the 
face of the chuicli, and consummated with boddy knowledge 
and liuitot tliddien, shall be indissoluble And ('because, 
in the times of popeiy, a gieat vaiiety ol degiees of kindred 
were made impediments to maiiiage, which impediments 
might howccei be bought off foi mone^) it is declared by the 
same statute, that nothing (God’s law e\ccpt) sliall im- 
peach any mail lage, but within tlic L<-mLic il degicas , tin 
farthest ot which is that lictween unelc and niece ‘ By the 
same statute all nnpodiments aiising fioin pic coiitiacts to 
otliei poisons weic abohshed and dcclaied of none effect, 
imlcss they had been consummated witli bodily knowledge 
in which case the canon law holds such coni i act to he a 
mainage cA /(u/o But tins luaiich ot the shitLi(„was le- 
pealecl by statute 2 tk 3 Kdw VI c 23 How fu the act ol 
26 Geo II c 33 (wlncli piolnbits til suits in ecclesiastical 
coiiits to compel a mauiage, in toiise(|iiciicc of any contiact) 
may collate! ally extend to io\i\e this clause ot Homy VllI ’s 
statute, and abolisli the impediment ot pie-contiact, I leave 
to be considcied by the canonists 

Till othci soit of disabilities aie those which aic ciealed, 

Ol at least enfoiced, by the municipal laws And though 
s,ome of them may be grounded on natuial Jaw, yet they are 
jcgaided by the Luvs of the l.iiid, not so much in the light ot 
any moral offence, as on account of the civil inconveniences 
they diavv aftei them These iivil disabilities make the con- 
tiact void ab tiiilio, and not meiely voidable, not that they 
dissolve a contract aheady foimed, but they icndci the [ 435 ] 
paities incapable of foiming any contract at all they do not 
put asunder those who aie joined together, but they previously 
hinder the junction And, if any persons under these legal 
incapacities come togethei, it is a meretricious and not a 
niatiimomal union 

I The first of these legal disabil ities is a prior marriage, 

01 liaving anothei husband or wife living , in which case, 

f Glib Rep 158 
H H 4 
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bebides the penultie". consequent upon it as a felony, tlie se- 
cond marriage is to all intents and pui poses void g poly- 
gamy being condemned both by the law of the New Testament, 
and the policy of all piudent states, especially in these north- 
ern climate^ And Justinian, even in the climate of modem 
Turkey, is expiess that “ dims uxotts todtm tempo) t habe)e 
non lictt (l) 

2 Till- next legal disability is want of age This is suf- 
ficient to avoid all other contracts, on account of the imbe- 
cility of judgment in the pal ties contracting a theie- 

fore It ought to avoid this, the most important contiact of 
any. Therefore, if a boy undei fourteen, or a gul undei 
twelve years of age, inariies, this marriage is only mclioate 
and impel lect , and wJien eithei of them comes to the age 
of consent afoiesaid, they may disagree and declare the niai- 
nage void, without any divorce or sentence in the spiritual 
court This IS founded on the civil law ^ But the canon law 
pays a gieater legard to the constitution, than the age, of the 
parties ' foi it they are hnhiUs ad mat) imominn, it is a good 
inariiage, whatever then age ni ly be Aiul m our law it is 
so fat «i inairiage, that, if at the age of consent they agree 
to continue togcthci, they need not be maructl again 11 the 
husband be ot years of discretion, and the wife under twelve, 
when she comes to years of disci etion he may disagree as well 
as she may, lui iii contracts the obligation must be mutual, 
both must be bound, oi iieitliei , and so it is, vice vosa^ 
when the wile is ot ^eais ol discretion, and the husband 
undei (2) 

« Uio Ab> tit Jiiistardijy pi S IXcietid I \ lit 2. rju 3 

h /ml 1 10 0 ‘ ( o I 111 79 

‘ I toil io/iitit 109 /bit/ 

(1) SccVol IV p 164 

(2) Ihis position IS true, s it is here hniiteil, tiiat is, to imperfect mar- 
riages. where either paity is uiidei the age of fourteen and twelve, and 
where upon then attaining those ages, something must be done bath to 
perfect tfie inariiage, so that of course the refusal of either will prevent its 
eonapletion But it must not be extended beyond this , the general prin- 
ciple, w hich applies to marriage contracts is, that where a person of full age, 
competent to undertake for himself, enters into a contract with a minor’ 
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3 Another incapacity arises from want of consent of 
j)aients oi guardians By the common law, if the parties 
themselves were of the age of consent, there wanted no othei 
concurience to make the marriage valid , and this was agree- 
able to the cannon law But, by seveial statutes ", penalties 
of 100/ aie laid on every cleigyman who marries a couple 
either without publication of banns (which may give notice to 
parents oi guardians), oi without a licence, to obtain which 
tile consent ot parents or guardians must be sworn to And 
by the statute 4 & 5 Ph & M c 8 whosoever niariics any 
woman child undei the age of sixteen yeais, without consent 
ot paients oi guardians, shall be subject to fine, oi five years’ 
imprisonment and hei estate during tlie husband’s life shall 
go to and be enjoyed by the next heir (3) The civil law 
indeed lequired the consent of the parent oi tutor at all ages , 
unless the childien w'ere emancipated, or out ot the parents’ 
power ° and if such consent from the father w^as wanting, 
the marriage was null, and the children illegitimate but the 
consent of the mother oi guardians, if unreasonably with- 
held, might be redressed and supplied by the judge, or the 
president of the pioviiice ^ and if the father was non compos^ 
a similar remedy was given These provisions aie adopted 
and mutated by the French and Hollanders, with this differ- 
ence, that in France the sons cannot marry without consent of 
parents till thirty years of age, noi the daughters till twenty- 
five ® , and m Flolland, the sons are at then own disposal at 
twenty-five, and the daughters at twenty ‘ (4) Thus hath 

" 6&7Will III c 6 7&8W III Tn.st 1 lO 1 

t 35 10 Ann c 19 Oomat ot* dowries, §2 Montesej 

« ijy 23 2 2 & 18 Sp, L 2S 7 

If \ 5 \\ * Vtnnius tn Inst I I t 10 

> Cod 5 4 1 & 20 


the former is bound and must render damage for non-performance of his 
promise, though the latter is not See Holt v Ward Clarencxeiix , Str 937 

(3) SeeVol IV p 210 n. (6) 

(4) By the present law of France, code civil, tit 1 chap i , son^ under 
twenty-five and daughters under twenty-one years of age cannot contract 
marriage without the consent of their parents, &c , sons above twenty-five 
and under thirty, and daughters above twenty-one and under twenty-five, 
cannot contract marriage without such consent until they have made three 
formal representations to their parents, &c of their intention at tha dis- 
tance 
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stood, and thus at pieseiit stands, the Liw m othei neighboui- 
ing countries. And it lias lately been thought piopei to 
introduce somewhat of the same policy into oiu laws by sta- 
tute 26 Geo IJ c S3 whereby it is enacted, that all mar- 
riages celebiated by licence (for banns suppose notice) wheie 
eithei ol the paities is undei twcnt}-one (not being a 
[ 4)38 ] widow 01 wulowei, who aie supposed emancipated), with- 
out the consent of the fa thci, oi, it lie be not living, ot the 
mothei Ol guardians, shall be absolutely \oid A like pro- 
vision IS made as in the civil law, wlieie the mothei or guardian 
IS no}i compos, beyond sea, or iinieasonably frowaid, to dis- 
pense with such consent at the distietion of the loid chan- 
eelloi but no pi o vision is made, in case the father should 
laboui under any mental oi other incapacity Much may 
be, and much has been said, both foi and against this inno- 
vation upon our aiitient laws and constitution On the one 
hand, it pi events the clandestine inaiiiages of mmois, which 
are often a teriible inconvenience to those piivate families 
wlierem they happen On the othci hand, lestraints upon 
maiiiages, especially among the lowci tlass, aie e\idently de- 
tiimental to tlie jmbhc, by Iiindeiing the inciease of the 
people, and to religion and moialiL^, b^ encouiagmg licen- 
tiousness and debauchery among the single of bolli sexes, and 
thereby dcstioying one end of society and government, which 
IS concuhitu pioliihue vago And of this last inconvcmenee 
the Roman laws weie so sensible, tliat at the same time that 
they foibad mainage without the consent of patents oi giiai- 
di.uis, they were less iigoious upon that veiy account with 
legal d to othei restiamts foi if a paient did not pi ovule a 
, husband foi his daughtei, by the tune slie ariived at the age 


tance of *1 month from e icli othci they may then at the ciul of a month 
from the third representation proceed to contract marriage, sons above 
thirty, and daughters above twenty-five need only make one reprcBentdtion, 
and may contract m ii riage at the end ot a month from such i epresentation 
By the Roman Dutch law it seems that sons above twenty-five, and 
daughters above twenty arc not so entirely at their own disposal, but that 
the parents upon good cause shewn before the proper courts may prevent 
the marriage fiom taking place The goodness of the cause is to be judged 
of by the discretion of the court, and in Van Leeuwen some are assigned 
as >alid which seem sufficiently general and uncertain See Bi c 14 tit 
Marriage. 
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of twenty-five, and she afterwaids made a slip in hei con- 
duct, he was not allowed to disinherit liei upon that ac- 
count, “ quia non siia culpa^ <^e(l 2 )aientum^ id comrnisissc 
cognusciiii) " ” (5) 

4* A FOURiH incapacity is want of reason, without a 
competent shaie of which, as no othei, so ncuthei can the 
matiimonial contract, he \alid It was foimeiK adjudged, 

Xov lie § 11 


(5) Uhc statute QGCt 2 c 33 is repc ilcci by tbe 3G 4 c 75 , and the 
4 Ct 1 c 70 IS now the existing mariKige act The great distinction be- 
tween the policy ot the former and the lattei stUutc, is, that the Jattci 
reverts to the old piineiplc of punishing clandestine inarii igcs by loss of 
propel tv, &c , but does not \iolciitly in ike void i contiaet ictuillyen- 
teicd into It therefore aboiimls in provisions for seeming in assurance 
before uiairiage, that the parties are of proper igc and have proper con- 
sent, and with punishments vhcie such provisions me broken thiough , 
but these irregulantics arc not allowed to avoid the maniagc when so- 
leinni/ed Hv s 14 a person applying foi i hcent.c to many where eithei 
ot the paitics not being i widower oi widow shill be undti the age of 
twenty-one years, shall swear that the consent ot tiie person or persons 
whose consent to such maniagc is required by the act has been obtained 
thereto, or that tlicre is no such peison or pci sons And by section 16, 

“ the fathei, if living, oi if the fuher shall be dead, the guardian oi guar- 
dians lawfully appointed, or one of them, and in c isc there shall be no 
such, then the mother it unin'iincd, and if there shall be no mother un- 
Ill'll ned, then the guardian or guardians appointed by the court of chan- 
eeiy, or one of them shall h ivc 'luthonty to consent to the marriage ” 

The seventeenth section tont'uns a [iro vision for an application to the 
lord chancellor, master of the rolls, oi vice chancellor, in case of the mental • 
incapacity of the father, oi the mentil ineapacitj, absence beyond sea, or 
unreasonable refusal of the mother or guardians In such case the party 
may proceed bj petition, m a summary way, and a judicial declaration 
shall be equivalent to proper consent Where, howcvci, by a false oath, 
or other fraud, a m u riage is solemnized against the force of these pro- 
visions, It will be valid if solemnized in a place believed by the parties to be 
lawful foi such purposes (see post 439 n (7) ), and by a person whom they 
believe to be in holy ordeis But the attornej -general at the relation of 
the parent or guardian may sue for a forfeiture of all property accruing to 
the offending party by the marriage , and the court maj declare such for- 
feiture, and secure it for the benefit of the innocent party if any, or the 
issue, in such way as to prevent the offending party from deriving any pe- 
cuniary benefit from the marriage This proceeding must be commenced 
within a year from the solemnization of the marriage, and its taking place 
at all IS very much subjected to the discretion of the attorney-general 
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that the issue of an idiot was legitimate, and consequently 
that his marriage was valid 1 A strange detei mination • since 
consent is absolutely requisite to matrimony, and neither 
idiots nor lunatics aie capable of consenting to any thing. 
And therefore the civil law judged nuidi more sensibly when 
it made such deprivations ot reason a previous impediment , 
[ 4S9 J though not a cause of divorce, if tliey happened after mat- 
iiage * And modern resolutions have adheicd to the icason 
of the civil law, by determining ^ that the mairiage of a lu- 
natic, not being in a lucid interval, was absolutely void 
But as It might be difficult to prove the exact state of the 
party's mind at the actual celebration of the nuptials, upon 
this account (concurring with some piivate family ® reasons) 
the statute 1 5 Geo. II c 30 has provided that the marriage 
ol lunatics and persons under phrenzies (if found lunatics 
under a commission, or committed to the care of trustees by 
any act of parliament), before they ai e declared of sound 
mind by the lord chancellor or the majority of such trustees, 
shall be totally void (6) 

Lasilv, the paitics must not only be willing and able to 
contract, but actually must contiact themselves m due foim 
ot law, to make it a good civil marriage Any contract 
made, pei veiha de praesenti, or in words of the present tense, 
and in case of cohabitation verha de Jiitmo also, between 
persons able to contiact, was before the late act deemed a valid 
marriage to many purposes , and the parties might be com- 
pelled in the spiritual courts to celebrate it in facie ecclesiae 
But these verbal contiacts arc now of no force to compel a 
* futuie marriage * Neither is any marriage at present valid, 
that is not celebrated in some parish church or public cha- 
pel, unless by dispensation fioni the archbishop of Canter- 
bury (7) It must also be preceded by publication of banns, 

l Roll Abr 357 ® See private acts 23 Geo II c 6 

^ ly 2S tit I 13 2 tie * Stat 26 Geo II c S3 

y Morrison’s case coram (Iclegat 


(6) Extended to Ireland by 51 G 3 c 37 

(7) The chapel must either be one wherein marriages were usually so- 
lemnized pnor to the 26 G 2 » or a public chapel having a chapelry there- 
unto annexed, or a chapel situated in an extraparochml place, which has 

been 
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or by licence fiom the spiritual judge Many other foimal- 
ities are likewise piesciibed by the act, the neglect of 
winch, though penal, does not invalidate the marriage Jt 
IS held to be also essential to a marriage, that it be peifoimed 
by a person m oiders (8) , though the intei vention of a priest 
to solemnize this contract is merely jiositivi^ and not juris 
nafm alls aut thvim it being said that pope Innocent the third 
was the first who ordained the celebiation of marriage in the 
chinch‘s , before which it was totally a civil contract And 
in the times of the giand rebellion, all mamages were per- ^ 4.4.Q ^ 
formed by the justices of the peace \ and these mairiagts were 
declaied valid, without any fresh solemnization, by statute 
12 Car II c 33. JInt as the law now stands, dvc ma^ upon 
the whole collect, that no inaniage by the temporal law is 
ipi>o Jacto void, that is celebiated by a pcjsoi) m orders, — 
m a parisli chuich 01 public chapel (01 elsewhere, by special 
dispensation) — in pursuance of banns or a licence, — between 
single persons, — consenting, — - of sound mind, — and of the 
age of twenty-one years , 01 of the age of fourteen in males and 
twelve in females, with consent of paiciits 01 guaidiaiis, or 
without It 111 case ol widowhood And no niairiage is xmd- 
able by the ecclesiastical law, aftei the deatli of either of the 
paities, 1101 duiing their lives, unless for the canonical im- 
pediments of pie-contract, it that indeed still exists, of cou- 
sangumity, and ot athnity, or coipoial imbecility, subsisting 
pievious to the maniage 

II 1 AM next to considei the niannei m which marriages 
may be dissolved, and this is cithei by death, or divoice-* 

Thei e are two kinds of divorce, the one total, the othei par- 
tial , the one a vincido maitimomiy the other meiely a mensa 
et ihoto The total divorce, a vtncidomatnmomi^ mustbefoi 

Salk JI 9 ' Moor 170 

been licensed by the bishop pursuant to the 4 G 4 c 76 s 5 , 4 , for the 
publication of banns, and solemnization of marnages And by 4 G 4 c 76 
s 13 , and 5 G 4 c 32 when a church or chapel is under repair or re- 
building, and the bishop has licensed any place within the parish or cha- 
pfelry for the performance of divine service during such repair or rebuilding, 
banns may be published, and marriages solemnized in such place so li» 
censed 

(8) But now see the note (5), p 438 
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some of the canoniuil causes of impediment before men- 
tioned, and those, evistmg the marriage, as is always 
the case m consanguinity, not siipeivenient, oi arising a/tef~ 
wrds, as may be the case in affinity or corporal imbecilhty 
For m cases ol total divoice, the niairmge is declared nulJ, 
as having been absolutely unlawful ab initio , and the paities 
are tlierefoi e sepai ated o salute animai um foi whicfi i eason, 
as was befoie obseived, no divorce can be obtained, but din- 
ing the life of the parties. The issue of such maiiiage as is 
thus eiitiiely dissolved, arc bastaids'^ 

DivoKCi. a ma^a d ihoto is when the inaniage is just and 
lawful ab imtio^ and therefore the law is tendei of dissolving 
[ 441 ] It, but for some supeivenient cause, it becomes impropei oi 
impossible foi the paities to live togethei as in the case of ni- 
tolciable ill temper (9), oi adulteiy in eithei of the paities. 
Foi the canon law, which the common law follows in tins 
case, deems so highly and with sutli mysteiious reveience of 

Co. I itt ‘JS5 


(9> It may be doubted whetlici ill-tcmpcr alone is, a ground foi a di- 
vorce a vwnsa it ihoto, the polu > ol tlic. ] uv to consulei marrnge in- 
dissoluble, and the couit is slow to intcrfue, except where something 
appears which renders cohabitation unsafe, or is likely to be attended with 
injury to the person, or to the health ot the party applying It is no less 
tiuly than bcautifidly said by Sii W Scott in the case of JLvans \ Javans, 
1 Haggard’s Rep p 36 , that “ tlioiigh in p irticular cases the repugnance 
of the Hw to dissolve the obligations of matiimomal cohabitation, may 
operate with great seventy upon individuals, yet it must be carefully le 
membered, that the geueril happiness ol the lUiirned life is seeured by its 
indissolubility When people understand that they must live together, 
cxeept lor a very few reasons known to the law, they learn to soften by 
mutual accommodation that yoke which they know they cannot shake off, 
they become good husbands and good wives from the necessity of remain- 
ing husbands and wives, for necessity is a powerful master lu teaching 
the duties which it imposes If it were once understood, that upon mu- 
tual disgust married persons might be legally separated, many couples who 
now pass through the world with mutual comfort, with attention to their 
common offspring, and to the moral order of civil society, might have been 
at this moment living in a state of mutual unkindness , in a state of es- 
trangement from their common offspring , and in a state of the most li- 
centious and unreserved immorality In this case, as m many others, the 
happiness of some individuals must be saenficed to the greater and more 
general good ** 
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the nuptial tic, that it will not allow it to be uiilooiseci for 
any cause whatsocvei, that arises aftei the union is made 
And this IS said to be built on the divine revealed law, 
though that expressly assigns incontinence as a cause, and 
indeed tlie only cause, why i man may put away his wife 
and many another The civil law, which is paitly of pa- 
gan oiiginal, allows many causes ot absolute divorce , and 
some of them pietty scveie ones (as if a wife goes to the 
theatie 01 the public games, without the knowledge and con- 
sent ot the husband ) but among them aduHcij is the piiri- 
cipal, and with leason named tlie fii&t*^ But with us in 
I'aigland adiilteiy is uni)- a cause ol sepal ation fiombed and 
boaid foi which the best reason tliat can he given is, that 
if divorces wcic allowed to depend upon a niattei withiii 
tlie powei ot eitiiei of tlie jiarties, they would probably be 
extremely fieqiient , as was tlie case when diveices were 
allowed for canonical disabilities, on the mere confession of 
the parties*, which is now piohibited by the canons*' (10) 
Ilovvevei, divorces a vinculo mail imonu^ toi adulteiy, have 
ot late jeais been fiequently gi anted by act ot pai ha- 
men t (] I ) 

In case of di voice a mtn^a cl Ihoio, the law allows alimony 
to the wife vvhicli is that allowance, which is made to a 
woman foi hei suppoit out ot the husband’s estate being 
settled at the discietion of the ecclesiastical judge, on con- 

Matt XIX 0 Moor 68 1 

^ uSTov 117 ‘ Jl Mod SI 1 

B Cud 5 17 8 ^ Can 1603 c 105 


(10) With respect to confessions of adultery, the rule in the ecclesiastical 
courts seem now to be that they are very objectionable grounds for a sen- 
tence of divorce, and to be received with the greatest caution , but that 
where proved to the satisfaction of the court, to be perfectly free from all 
suspicion of collusion, they may be sufficient See Haggard’s Rep i 304. 
n 189 316 

(11) But in passing these bills the two houses proceed with great cau- 
tion, and not only examine witnesses to prove the adultery, but whenever 
the circumstances are not such as to make it impossible, they require that 
the husband shall have obtained a verdict with damages in an action for 
criminal conversation, and also a sentence of divorce in the spiritual 
courts 



THE HIGH IS 


Book I 


[ 442 


441 


sjderation of all the ciicumstances of the case This is 
sometimes caWed her esfove? s , for which, if he refuses pay- 
ment, there is (besides the ordinary piocess ot excommuni- 
cation) a wilt at common law de estovextis hab^idiSy in or- 
der to lecover it' It is generally pioportioned to the 
rank and quality of the parties But in case of elope- 
ment, and living with an adulterei, the law allows her no 
alimony ™ (12) 


III Havinc, thus shewn how matuages may be made, oi 
dissolved, I come now, lastly, to speak ol the legal conse- 
quences of such making, or dissolution 


By marriage, the husband and wife are one pel son in law " 
that IS, the very being oi legal existence of the woman is sus- 
pended dining the maiiiage, or at least is incoiporated and 
consolidated into that of the husband under whose wing, 
protection, and corci, she perfoims eveiy thing, and is theie- 
fore called in ouj law-Fiench a feme-cove) foemina viio co- 
opota, IS said to be covot-haion^ or under the protection 
and influence of her husband, liei ba) 0 )i, or lord, and her 
condition duiing hei marriage is called her eove\tme Upon 
this principle, of an union of peison in husbanti and wife, 
depend almost all the legal rights, duties, and disabilities, 
that either of them acquire by the marriage J speak not at 
present of the rights of propeity, but of such as are merely 
pet&onah For this reason, a man cannot grant any thing to 

* 1 Lev 6 "Co Lite U2 

Cowcl tu Alimony 


(l2) The principle upon which alimony is assigned is a consequence of 
the general rule of law that marriage carries all the property of the wife 
to the husbanU during the coverture, and, therefore, where she is shown 
to have a sufficient independent income, no alimony will be allowed 
a Haggard's Rep i 199 207 205, n, 

I cannot conclude this part of the head of marriage without earnestly 
recommending to the student's notice the several cases on this subject in 
Dr Haggard's Reports, many of the judgments given in them are master- 
pieces of judicial eloquence and masoning, but h« will find m them all a 
fund of uformation, and an mteUoct beautifully olear and self-possessed 
employed in elucidating and setthng upon firm principles the ecclesiastical 
marriage law of the country 
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his> wite, 01 eiitei into covciiunt with liei foi the giant would 
be to suppose hei sepaiate CMstoncc and to covenant \Mth 
her, would be onl^ to covenant witii himself and thciefoie 
It IS also gcneially tiue, that all compacts nude between hus- 
band and wile, wlicn single, aie voided by the intuniauiagc^ 
A woman indeed may be attorney loi hci husband'^, foi tliat 
implies no sepaiation Itom, but is lathei a icpu mentation of, 
hei loid And a husband maj^ also beijucath any thino to 
his wife by will, lot that cannot take eHcrt till tin. coveituie 
IS detei mined by his death The husbnul is bound to pio- 
vide his wife with noce>saiics b} law, as much ns himself, 
and it she contiacts debts loi them, he is obhgul to pay 
them®, but, toi any tiling bcsKlc^ ncee^ aiie^, he is not 
chaigeiblet Also if a wife elopes, and lives with nnothei 
man, the hiisbnul is not thaigc.iblo even loi neccssaiies" 
at least if the pcuon wlio tuinislies them is nfiii u nlly ip- 
piizcd of licr elopement" (12) If the wife be indebted be- 


o Co I in 1 12 
p Cro Cir 551 
‘I I N B 27 
Co I in 1 i J 


Salk US 
' 1 SkI 120 
>' Sira 647 
1 Lev 7 


(12) I do not innjrine tint the Ii ibiliLy o( the husb'iinl to discbaigc the 
contracts of lus. wde depend, on the principle of an union ot pet son, but 
on that of aulhoiit} and ii^scnt expressed or implied This principle borne 
in mind is a clue to almost all the dedsions, thus, fiist, dining co-babit- 
ation, It may be pieoumed that the Imsband antiiorises his wife to contract 
foi all ncce-ssants suit ible to his tkgicc, and no misconduct of hers, din- 
ing co-h ibitation, not even idulter^, which he niiist therefore be supposed 
to be ig'iorint of or to have foi given, i in have any tendency to destroy that 
picsumption of anthoritv But if that presumption be lemovcd, cither by 
the unreasonable expcnsiveness of the goods furnished, or by direct warn- 
ing, the liability falls to the giound Sccondb , co habitation in t} cease 
either by consent, the fault of the husband or of the wife, in the first case, 
if there be an agieemcnt for a sep irate allowance to the wife, and that 
allowance be pnd, it operates is notice that she is to be dealt with on her 
own credit, and the husband is discharged , if there be no allowance 
agreed on, or none paid then it must be presumed that she has still his 
authority to contract for her necessaries, and he remains liable In the 
second case, in which it is impiobablc that any allowance should be made, 
the husband is said to send his wife into the world with geneial credit for 
her reasonable expences This is upon the general principle that no one 
shall avail himself of Ins own wrong, by the common law the husband is 
bound to maintain Ins wife, and when he turns her from his house, he does 
not therebv discharge himself of that habilitv, which, still remaining, is a 
VOl I I I ground 


] 
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foie marriage, the husband is bound afterwaids to pay the 
debt , foi lie hcis adopted her and her circumstances to- 
gether If the wife be injured m her person oi her pioperty, 
she can bring no action foi redress without her husbaiurs 
concurrence, and in lus name as well as hei own ^ neither 
can she be sued, without making the husband a defendant® (13) 
Tlieie is indeed one case wheie the wife shall sue and be sued 
as a feme sole, vtz where the husband has abjuied the realm, 
or is banished % for then he is dead in law , and, the husband 
being thus disabled to sue for or defend the wife, it would be 
most unieasonable if she had no remedy, oi could make no 
defence at all In ciiminal prosecutions, it is true, the witc 
may be indicted and punished separately ^ , foi the union is 
only a civil union (14) But, in tiials ot any sort, they are 
not allowed to be evidence for oi against, each othei ^ partly 
because it is impossible then testimony should be indilFeient , 
but principally because of the union ol person * and thciefuic, 
if they were admitted to be witnesses each other, tliey 
would contradict one maxim of law, “ 7ie7no in projma (ausa 
testis esse debit and if against each othci, they would con- 
tiadict another maxim, nt mo tenet nr uipsum accmai e'*'* But, 
wheie the olfence is diicctly against the person ol the wife, 
this rule has been usually dispensed witli and theiefoie, by 

* 3 Motl 1 8<> ^ Co Litt J 33 

y Salk 119 1 Roll Abr 317 ’’ I Hawk P (J cl s 11 

* Bro Abr Hrror^ 173 I Leon 2 Hawk PC c 46 s 16 

312 1 Sid 120 This was also the ^ State trials, vol 1 Loid Audley’s 

practice in the courts of Athens (Pot case Stra 633 
Antjq b 1 c 21 ) 

ground for presuming an uithonty from him to her to contract for rea- 
sonable neccssaiies Against this picsiunption no general notice not to 
deal with her shall be aJIowed to picvail, but where there is an express 
notice to any particular individual, that person cannot sue upon contracts 
afterwards cnteicd into with her In the last case, there is no ground for 
the presumption of authority, the law does not oblige a husband to main- 
tain an adulteress who has eloped from him, and whose situation is thus 
become public, and therefore it will not be inferred that he has given her 
authority to bind him by contracts, and there will be no necessity for no- 
tice to rebut an inference which Joes not arise See the cases collected 
Aud arranged. iSelw N P 275 284. 

{J3J Not even if divorced d mensa et ikoro for adultery, and m the re- 
ceipt of a corapetent allowance for her maintenance Lewis v Lee, 
3B & C 291 

(14) See Vol IV p 28 
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statute S Hen.VH c 2 in case a woman be forcibly taken 

away, and mained, she maj be a witness against such her 

husband, in order to convict him of felony For in this case [ 444 ] 

she can with no propriety be reckoned his wife ; because a 

mam ingredient, iier consent, was wanting to the contract 

and also there is another maxim of law, that no man shall 

take advantage of his own wrong, which the lavisher here 

would do, if by foicibly marrying a woman he could pi event 

hei from being a witness, who is perhaps the only witness, to 

that very fact (1 5) 

In tlie civd law the hirsband and tlw wife are considered 
as two distinct persons, and may liave sepuate <?sUtes, con- 
tracts, debts, and iiijuiies*' and thcioloie, in oui ecclesias- 
tical courts, a woman nia}- sue and be sued without hei 
husband^ (16) 

Bui, tlvoiigh oui law m geiieial consrdeis man and wife as 
wre poison, yet, theie aie some instances m which she is se- 
paiatcly consideied;- as inferior to him, and acting by his 
compulsion And theiefore all deeds executed, and acts 
done, her, during her coveituie, aie void, except it be a 
line, or the like matter of record, m which case she must be 
solely and secietly examined, to learn if liei act be volun- 
tary ^ (17) She cannot by will devise lands to her husband, 
unless under special circumstances , for at the tune of making 
It she is supposed to he under his coercion And m some 
felonies, andothei mteiioi crimes, committed by her, through 

« CiHl 4 12 1 E Litt § 669, 670 

* 2 Roll Abr 298 h Co Litt 112 • 


(15) SeeVoHV p 209 

(10) bo, m a court of equitj, husband and wife may sue each other, Mit- 
ford, 22 83 And a wife having separate property, is in equity, as to such 
property, a ferae sole, Powell v Hankey, 2 P W 85 Fettvplace v Gorges, 
iVcs J 46 She must take such property through the intervention of 
trustees, but where such a trust is intended, and no trustees named, her 
husband taking the legal estate will' be a trustee for her Bennet v Davu, 
2P W 316 And in respect of her separate estate she may sue and be 
sued without her husband by her prochetn amy, Mitford, ub sup Grt^^ 
Jith V Hood, 2Ves sen 432 
(17) SeeVol II p 557 n (3) 
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constimut of liei liiibbaiicl, the lau excuse's Jiei but this ex- 
tends not to tienson or luuider. (18) 

Thi Jui'?band also the old law) miobt give Ins wife 
modeiatc conection loi, ns be is to answei for her mis- 
behavioui, the law thought it icasonable to intrust him w'lth 
this powei ot restraining her, domestic chastisement, iii 
the same moderation tint a m.iu is .illowcd to coirect Ins ap- 
prentices or children , lo] whom the mastei urpaient is also 
liable 111 some cases to answci But this powei of conection 
was confined within icasonable bounds \ .iiul the husband 
[ 445 ] yyjjg pioliibitcd lioin using any Molcncc to bis wile, ahtu 
guam ad vjiwu, ev (ati^a }Li>t)}nnis (t castiji;attonis ttxous sitae, 
hate it 1 atiQuabilita ptiiiiut''^ The ci\il law give the hus- 
band the same, oi a laigei, autliont} ovci liis witc allowing 
him loi some misdeinejhois, it fnsiilm^ auiln \a~ 

ban) I uT(»em, toj otliors, only modnam t adii^ntiovt))) ndhi- 
boL^ But, with us, in llie politei icjgn oi Chailes the 
second, tins powei of collection began to be doubted ° and 
.1 wiio ma> now have sccinil^ ol the peace against hci lius- 
bniidf’, OI, in ictuin, a husband against Ins wife*’ Yet the 
lowei lank of people, who woie always loud of the old coni- 
moil law, still claim, and excit (heir antic nt pinilege and 
the couits ot liw will still pciiml a liiisband to icstiain a wile 
of liei libeit>, mease of any gioss misbehavioui ^ 


Tin SI aie the clnei legal effects of maiiiage duuiig the 
eoveitiiie, upon which we mav obseive, that even the dis- 
abilities winch the wile lies undei, aie ioi the most pait in- 
tended loi hei pioteclioii and benefit So gieat a lavouiite 
is the female se\ ol tlie laws of England • 


' 1 Hawk P C t I s 9 
^ 1 Hawk P, C L OO J» 21 
' Moor 671 
F N 1) 80 

" 2Vov 117 c N &Via Lceuwen 
i« toe 


' J SkI in 3 Keb 
r 2 Lev 128 
Stra 1207 
'■ Stra 478 875 


(18) SeeVol IV p 28 
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CHAPTER THE SIXTEENTH 

OF PARENT vNo ( IIILl). 

next, *111(1 the most univcisal i elation in natifie, is im- 
mediately deiived lioiii the preceding, lieiiig that bcliM eii 
patent and child 

Chit niiLv aie ot two sorts, legitimate and spiiiioii-., oi 
Imstaids , eacli ot which we shall considei in then oidei , and, 
hist, ot legitimate childicn 

I A ILGI1I31A1E child IS he that is born in lawful wed- 
lock, oi within a competent time afteivvaids (1) Pater est 

quem rmptiae (itmonsh is the i ule ol the civil law ^ , 

and this ludds with the civilrms, whethei the nuptials happen 
betoie, or after, the buth of the child With us m England 
the iiile IS nai lowed, toi the nuptials must be precedent to 
the bnth, of which inoie will be said when we come to con- 
sider the case ot bastaidy At piescnt let us iiujune into, 

1 The legal duties ot paients to then legitimate children, 

2 Their power over them ‘I The duties ot such children to 
then paients 

1 And, first, the duties ot paients to legitimate children 
which principally consist in thiee particulais, then mainten- 
ance, their protection, and their education 

The duty of parents to piovide foi the maintenance of their 
children, is a principle of iiatinal law, an obligation, says 

■* i/ 2 4 5 

(\) See post, p 157 

I I S 
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Piiffendorf^ laid on them not only by natine herself, but by 
their own piopei act, m bringing them into the world for 
they wouhl be ni the highest manner injiuious to tlieir issue, 
if they only gave their children life, that they might after- 
wards see them perish By begetting them, therekne, they 
have entered into a \oluntary obligation, to endeavoui, as far 
as in tliem lies, that the life which they have bestowed shall 
be supported and preserved And thus the children will 
have a perfect of receiving maintenance fiom their pa- 
rents. And the picsident Montesquieu ® has a veiy just ob- 
servation upon this head that the establishment of marriage 
in all civil i7cd states built on this natural obligation of the 
father to provide foi Ins children for that ascei tains and 
makes known the peisoiiwho is bound to fulfil this oblig- 
ation whereas, in promiscuous and illicit conjunctions, the 
fathei IS unknown i and the mother finds a thousand obsta- 
cles in her way , — shame, remoise, the constiaiiit of her sex, 
and the iigoui of laws, — that stifle hei inclinations to pei- 
form tins duty , and besides, she generally wants ability 

Thi;. municipal laws of all well-regulated states have taken 
care to enforce this duty though Piovidence has done it 
more effectually tlian any laws, by implanting in the breast 
of every parent that natural fopyij, oi insupciable degree of 
affection, which not even the deformity of person or mind, 
not even the wickedness, ingratitude, and rebellion of cliil- 
dien can totally suppress oi extinguish 

The civil law obliges tlie paicnt to pi ovule maintenance 
* for his tlnld and, d he leluses, judex dc ca le cognoscci^* 
Nay, Jt caines this matter so far, that it will not sufler a pa- 
rent at Ins death totally to dismheiit his child, without ex- 
pressly giving Ins reason foi so doing, and there aie fourteen 
such leasons leckoned up% which may justify such disin- 
hciison If the parent alleged no leason, or a bad, oi a false 
one, the cliild might set the will aside, tanquam testamentum 
[ 448 J tuqjffwiomrn, a testament contrary to the natural duty of the 
parent. And it is remarkable under what colour the children 


L 6f N 1 4 C 1 1 St 
' JSp J. b 23 I e 


jy 25 3 5 
* Nol 115 
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were to move for lehef in such a case, by suggesting that the 
parent liad lost the use of his leason, when he made the 
officious testament. And this, as Puflendorf observes ^ was 
not to bung into dispute the testator’s power of disinheriting 
his oun offspiing, but to examine the motives upon which 
lie did it and, if they weic found defective in leasoii, then 
to set them aside. But perhaps this is going rathei too far , 
every man has, or ought to liave, by the la'fts ot society^ a 
power over his own property and, as Grotius voiy well dis- 
tinguishes s, natural light obliges to give a nccessai'f main- 
tenance to childien , but what is inoie than that they Iiave 
no other right to, than as it is given them by the favour ot 
their parents, or the positive constitutions ot the municipal 
law 

Llt Us next see what piovision oui own laws have made 
foi this natural dut^ It is a principle ot law '*, tliat theie is 
an obligation on e\ery man to pio\idc tor those descended 
fioin his loins, and the manner, in which this obligation 
shall be pertoi med, is thus pointed out ' The father and 
mother, grandfathei and grandmothei ot poor impotent per- 
sons shall maintain them at their own chaiges, if of sufficient 
ability, according as the quaitei session shall direct (2) and 
if a parent runs away*", and leaves Ills children, tlie church- 
waidens and ovei seers of tlic parish slioll seize his lents, 
goods, and chattels, and dispose of them towaid their re- 
lief (8) By die interpretations which the couits of law have 
made upon these statutes, it a mother oi grandmother mairies 
again, and was before such second nuirriage of sufficient abi* 

1 4 c 1 1 § ^7 * stat 43 Ehz c 2 

b& p 12 c7s4?i 3 ^ StaC 5 Geo I c 8 

llaym 500 


(2) The 59 G 3 c 12 gives the same powei to any two justices assem- 
bled m petty session 

(5) The statute docs not lea\e, as might be inferred perhaps from the 
short statement in the text, a discretion m the parish officers to seize and 
adnumsler the rents, &c They must first apply to two justices, who arc 
to grant a warrant, and in that warrant limit the amount to be taken 
When the parish officers have seized to that amount, they cannot dispose 
of It, till the arrant has been confiimed at tlie quarlci sessions, and an 
ordei there made for tliat purpose See l?lab(e v Dixon (> East 166 

I I 4 
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lity to keep the child, the husband shall be chaiged to main- 
tain It' foi tins being a debt of hers, \^hen single, shall like 
otlieis extend to chaige the husband Hut at hei death, the 
1 elation being dissolved, the husband is under no farthei ob- 
ligation (4-) 


[ 44-9 ] Nopeison is bound to provide a mamteiiaricc loi Ins issue, 
unless wheie ihe cluldien ate impotent and unable to woik, 
eitbei tinough infancy, disease, or accicfent, and ihen is only 
obliged to hull them with ncccssaiics, the penalty on lefiisal 
being no moic than '20^ a month Foi the policy of oui 
laws, which aio cvei waLchtul to piomote industry, did not 
mean to compel a tathei to maintain his idle and la/y chil- 
dren in ease and indolence but thought it unjust to oblige 
the parent against his will to pi ovule them with supeifluitics, 
and othei indulgences ol loitiine, imagining they might tiiist 
to the impulse ot natuie, it the chiklien wcic dcseiving ot 
SLieh tavoiu Yet, as nothing is so apt to stifle the calls of 
nature is lebgious bigotiy, it is inaeteil™ that it any popish 
p ireiit shall lefusi to illow liu piotestant child a fitting main- 
Icnante, with a view to eompil him to change his leligiori, 
the loid eh inccKoi siiill h^ oidti of eoiut constrain him to 
do wliat IS just and leasonablc Hut this diil not extend to 
persons of .mother lehgion, of no less bitterness and bigotiy 
than die popish mil theieloie m llu \eiy next yeai vve find 
■n iMstaiUf of 1 Ji\^ ot nnniLJjse iitlics, wliosc only d.mglitei 
ba\mg eiubi iced C’ln I'vti mil) , he tinned hei out ot iloois, 
and on bti ij'iplic ilion loi iclut it v\ i> lield she w.is tntitled 
to noiio'^ (■)) Hut llns give oee i^ioii to anotliei si itiite 
I whuh Old iins, th It d Jew isb p ULUts leluse to dlow tin ii pio- 
ti slant clnhlun ii filling inamtin mec uutable to the loilime 

' SUks, JS3 J Bulsl l-lo (!) ° tom Joiirn 1 S Ub li M ir J 701 

Stjt 1 1 1*2 W III t 1 !' 1 Ann st 1 t JO 

" Lot 'I it urn 61)9 


( l) 1 lK^o iloiiNionb hnu bi lh ovciiulcil, unl it now under'^tood 
til it tin sMtutc of I !j7)ht.ih jn!po!>ci> jo obligation except in respect of 
natiinl rcl li{hb\ llaniwi, 4B &A 118 Cooj^tr v 

I E 

(5) 1 ht ouki ol m ites foi relief qii idled, not betaiise she was 
entitled to none, but bet ui e it did not state that she was poor, or likely 
to ^ecome chargeable to the parish 
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ol the paient (6), the lord chancellor on complaint may make 
such ordei theiein as he sliall see piopei 

Ouii law has made no provision to prevent the disinherit- 
ing of chikhen by will leaving eveiy man's property m his 
own disposal, upon a principle of liberty in this, as well as 
every otliei action, though peihaps it had not been amiss, 
if the paicnt had been bound to leave them at the least a ne- 
cessaiy subsistence Indeed, among persons of any rank or 
foitune, a competence is generally piovideil loi younger chil- 
dien, and the bulk of the estate settled upon the eldest, by 
the mamage-aiticles Heirs also and childicn aie favoui- 
ites of oui couits of justice, and cannot be disinherited by any 
dubious oi ambiguous words , there being requiied the ut- 
most ceitainty of the testatoi’s intentions to take away the 
light of an hen 

Fiiovr the duty of maintenance we may easily pass to that 
of prottctwii^ which is also a natuial duty, but ratliei pei- 
initted than enjoined by any municipal laws natuie, in this 
inspect, woiking so stiongly as to need rather a check than a 
spur A parent may by oui laws maintain and uphold his 
chikhen in then law -suits without being guilty of tlie legal 
Clime of niamtainmg quarrels'* A paient may also justify 
an assault and battery m deknee of the pel sons of his chil- 
(hen* naj, wlierc a man's son w'as beaten by another boy, 
and the lathei went neai a mile to find him, and theie re- 
venged his son’s quaricl by beating the othei boy, of which 
be tiling he attei wards unfortuntitely died, it was not held to** 
be nniuler, but manslaughter meiely ^ Sucli indulgence 
does the law shew to the frailty of human natuie, and the 
workings of paiental affection (7) 

1 1 Lev ISO ‘ Cro Jac 296 1 Hawk P C e 31 

r 2lpst 564 8 97 

® 1 Hawk P C c 61 s 23 


(o) “ [And the age and education of the child.]” 

(7) This case should not be read without the comment of Mr J Foster 
on It , he says the case as reported by lord Coke always appeared to him 
very exti aordinary The two children had been fighting, the prisoner's 
i>on IS worsted, and retuins home bloody , the father takes a staff, runs 

three 
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The last duty of pm cuts to their childien is tliat of giving 
them an education suitable to then station in life, a duty 
pointed out by reason, and of fii the gieatest importance of 
any Foi, as PulTcndort very well observes it is not easy 
to imagine or allow, that a parent has conferi ed any consi- 
derable benefit upon his child by bunging him into the world, 
it he aftei wards entirely neglects his cultine and education, 
aiul suffers him to glow up like a mere beast, to lead a life 
[ 451 ] useless to otheis, and shamelul to himself. Yet the municipal 
laws of most countries seem to be detective in this point, by 
not constraining the paicnt to bestow a piopei education 
upon Ins children Pci haps they thought it punishment 
enough to lea^e the paient, who neglects the instruction of 
his family, to labour under those griefs and mconvenicncies, 
which his family, so uninstiucted, will be sure to bring upon 
him Our laws, though their defects in this paiticular can- 
not be denied, have, m one instance, made a wise piovision 
for breeding up the using geneiation, since the poor .md 
labouoiis part of the community, when past the age of nur- 
ture, are taken out of the hands of tlieir parents, by the sta- 
tutes foi apprenticing poor children , and are placed out by 
the public in such a mannei, as may rendei then abdities, m 
their seveial stations, of the gicatcst advantage to the com- 
monwealth. The rich indeed are left at then own option, 
whether they wjll breed up their childien to be ornaments or 
disgiaces to their family Yet m one case, that of religion, 
they aie under peculiai restrictions for’* it is piovided, that 

“LofNb6c2§12 * Slat 1 Jac I c 4 and 1 Jac I 

See page 426 c 5 


three quarters of a mile, and beats the other boy, who dies of the beating 
If, says he, upon provocation such as this, the father after running three 
quaiters of a mile, had dispatched the child with an hedge-stake, or any 
other deadly weapon, or by repeated blows with his cudgel, it must in iny 
opinion have been murder, since any of these circumstances would have 
been a plain indication of malice 

He then adverts to Croke’s report of the case, and to the remarks made 
on It by lord Raymond m R v Oneby, 2Ld Raym 1498 , from which he 
infers that the accident happened by a single stroke with a small cudgel 
not likely to destroy, and that death did not immediately ensue So that 
the ground of the decision was the absence of any fact shewing malice, 
rather than indulgence shewn to parental passion Foster, 294, 
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if any person sends any child undci his government beyond 
the seas, eithci to prevent it’s good education in England, oi 
in oidei to enter into or reside in any popish college, or to 
be instructed, persuaded, or stiengthencd in the popish re- 
ligion , m such case, besides the disabilities incurred by the 
child so sent, the paient or person sending shall forfeit 100/, 
which y shall go to the sole use and benefit of him that shall 
discover the olfcnce And d any* parent or othei, shall send 
or convey aiij person bejond sea, to enter into, or be re- 
sident in, or trained np in any pnoiy, abbey, nunnery, popish 
iinivcrsitj, college, or school, or house ot jesuits, oi piiests, 
or in any private pojnsli family, in older to be instructed, 
persuaded, oi confirmed in the popish leligion , or shall con- 
tribute any thing towards their maintenance when abroad by 
any pretext whatcvei, the peison both sending and sent shall 
be disabled to sne in law or equity, or to be executor or ad- 
mnustrator to any peison, oi to enjoy any legacy or deed of 
gift, oi to bear any office m the realm, and shall forfeit all his [ 452 ] 
goods and chattels, and likewise all his real estate foi Ide. (8) 

2 The of parents over their children is derived 

from the formei consideiation, their duty this authority 
being given them, partly to enable the parent more effectually 
to perform his duty, and paitly as a recompence for his care 
and tiouble in the faithful discharge of it And upon this 
score the municipal laws of some nations have gi\en a much 
larger authority to the parents than otlicrs The antient 
Roman laws gave the father a power of life and death over 
his children, upon this piinciple, that he who gave had also 
the power of taking away But the iigom of these laws was • 
softened by subsequent constitutions, so that^ we find a fa- 
thei banished by the emperor Hadrian foi killing Ins son, 
though he had committed a very heinous crime, upon this 
maxim, that patna 2 )otesta'i inpittate dehet, non tn atrocitate, 

comtste) But still they maintained to the last a very 

y Stat 11&J2W III c 4 > 7^ 28 2 n Cod 8 47 10 

* Slat 3 Car I c 2 ^ Ff 48 9 5 

(a) It lb commonly stated that by the 51 G 3 c 32 these penalties are 
repealed m favour of any Roman Catholic taking the oath therein pre- 
scribed , I can find no such repeal m that or any other statute 
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large and absolute auLhoiity for a son could not acqinie any 
property of his own during the life of Ins fatliei but all his 
acquisitions belonged to the fathei, oi at least the piofits of 
them for Ins life 

Thj: powei of a parent by om Lnglish laws is much iiioie 
moderate , but still sufficient to keep the child in ordei and 
obedience He may lawfully coiiect hi^ child, being under 
age, in a leasonable inannei , foi tins is foi the benefit of his 
education The consent oi concuiience of the patent to the 
marriage of Ins (hild under age was also diteciul by oui aii- 
tient law to be obtained but now it is absolutely nccessati/, 
for without it the contiact is void (9) And this also is an- 
other means, which the law has put into the parent’s hands, in 
order the bettei todischaige Ins duty , fust, of protecting his 
children from thesnaies of auAd and designing persons and 
next, of settling them properly in life, by }n eventing the ill 
consequences of too eaily and piecipitate maruages A fa- 
ther has no other power o\ei lus son’s ci>tate, than as Ins 
[ 453 ] trustee oi guardian, foi though he may leceivc the piofits 
during the child’s minoiity, jet he must account for them 
when he comes of age fic may indeed have the benefit 
of his children’s laboiu while they live with him, and are 
maintained by him, but this is no mote than he is entitled 
to from his appi entices or servants The legal powei of a 
fathei (for a mother, as such, is entitled to no povvei, but 
only to leverence and lespect), the powei of a fathei, I say, 
over the persons of his children ceases at the age of twenty- 
one J foi they ale then enfranchised by an iving at yeais of 
, discretion, or that point which the law has establishetl (as 
some must necessarily be established), when the empire of 
the father, oi othei guardian, gives place to the empire of 
reason Yet, till tliat age ai rives, this empire of the father 
continues even aftei his death , for he may by Ins will ap- 
point a guardian to Ins children He may also delegate pait 
of his parental authority, during Ins life, to the tutor or 

« Inst 2 9 1 * Stat 26 Geo II c 33 

1 Hawk P C c 61 s 23 


(s) See ante, p 438 n (5) 
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facliooliiiastei of hib child , 'who is then in loco ya^enlts^ and 
has such a poition of the powei of the parent committed 
to his charge, that of restraint and conection, as may 
I)e necessary to answei the purposes for which lie is em- 
ployed 

3 Thi duties of childieii to their paients aiise horn a 
principle of uatuial justice and retubution For to those 
iaIio gave us CMstence, we naturally owe subjection and obe- 
dience dining oui minout}, and honoiu and itveiencc evei 
after they, who piotecled the weakness of oui infancv, aie 
entitled to oin pioteclion lu the mfiimitv of then age , they, 
who b} sustenance and education ha^e enabled their olTspiing 
to piospei, ought ill letuin to be suppoited by that offspring 
m case they stand in need of assistance Upon this principle 
pioceed all the duties of childien to their jiaients which are 
enjoined by positne lavis And the Athenian laws ^ earned 
this })nnciple into piacticc with a sciupulous kind of nicety , 
obliging all childicn to piovide foi then father, when fallen 
into po\eity, with an exception to spuiious childien, to 
those whose chastity has been piostitnted by consent of the 
huhei, and to those whom lie liad not put in any way of 
gaming a hveliliood The legislatine, says baron Montes- [ 454 ] 
qmeu consult led, that m the fiist case the fathei, being 
unccitam, had lendeicd the natiiial obligation precarious, 
that in the second case, he had sullied the life he had given, 
and done his chikhcn the greatest of injuiies, in depiiv- 
iiig them of then reputation, and that in the third case 
he liad lendeud then life (so fni as in him lay) an iiisup^ 
portable buitlicn, by fuinishing them wuth no means of 
subsistence * 

Ouu laws agiee with those of Athens with legaid to the 
first only of these pditiculais, the case of spurious issue In 
the othei cases the law does not hold the tie of nature to be 
dissolved by any misbehaviour of the patent, and therefore 
a child IS equally justifiable m defending the person, oi main- 
taining the cause or suit of a bad parent, as a good one, 
and IS equally compellable if of sufficient ability, to mam- 

* Pottu’s Antiq b 4 c 15 Stat 43 Eliz c2 

s Sp L b 26 c 
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tain and provide for a wicked and unnatuial piogenitor, as 
for one who has shewn the greatest tenderness and paiental 
piety, 

II. WEaienext to consider the case of illegitimate diil- 
dren, or bastaids ; with regard to whom let us enquire, 
I Who are bastards 2 The legal duties ol the parents 
towards a bastard child 3 The lights and incapacities at- 
tending such bastaid children 

I Who are bastards. A bastaid, by our English laws, is 
one that is not only begotten, but born, out of Lawful ma- 
trimony The civil and canon laws do not allow a child to 
lemam a bastard, if the parents aftei wards intermany ' and 
herein they dilFer most materially fiom our law , which, 
though not so strict as to lequire that the child shall be 
begottc7i, yet makes it an indispensable condition, to make it 
legitimate, that it shall be ioiw, aftei lawful wedlock And 
the reason of our English law is suiely much superior to that 
of the Roman, if we considei the piincipal end and design 
of establishing the contiact of inairiage taken m a civil 
L 455 2 hght , abstractedly horn any religious view, which has 
nothing to do with the legitimacy or illegitimacy of the chil- 
dren The main end and design of niainage therefore being 
to ascertain and fix upon some certain person, to whom the 
care, the protection, the maintenance, and the education of 
the children should belong , this end is undoubtedly better 
answered by legitimating all issue born alter wedlock, than by 
"legitimating all issue of the same parties, even born before 
wedlock, so as wedlock afterwards ensues , I Because of 
the very great unceitainty there will geneially be in the 
proof that the issue was really begotten by the same man , 
whereas by confinmg the proof to the birth, and not to the 
begetting, our law has rendered it perfectly certain what 
child is legitimate, and who is to take care of the child 
2 Because by the Roman law a child may be continued a 
bastaid, or made legitimate, at the option of the father and 
mother by a marriage ex post facto , thereby opening a door 
to many fiauds and partialities which by our law are pre- 


‘ Inn 1 10, 13 DecreU I 4 1. 17. c 1 
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vented 3. Because by those laws a man may remain a 
bastard till forty yeais of age, and then become legitimate 
by the subsequent marriage of his paients , wliereby the 
mam end of mairiage, the protection of infants, is totally 
frustrated 4 Because this rule of the Roman law admits 
of no limitations as to the time or number of bastards so 
to be legitimated , but a dozen of them may, twenty years 
after then bnth, by the subsequent maniage ol their parents, 
be admitted to all the privileges of legitimate children 
This IS plainly a gieat discouragement to the matrimonial 
state , to which one main inducement is usually not onl^ the 
desire of having chtldrtn^ but also the desiie of procreating 
lawful Jieit^ Whcieas oui constitutions guard against this 
indecency, and at the same time give sufficient allowance to 
the frailties of human natuie For, it a child be begotten 
while the parents arc single, and they will endeivour to 
make an eaily repaiation for the offence, by mairying withm 
a few months altei, our law is so indulgent as not to 
hastaidize the child, if it be born, though not begotten in 
lawful wedlock , foi this is an incident that can happen but 
once, since all futiiie childieii will be begotten, as well as 
born, within the lulos of honour and civil society Upon [ 456 ] 
leasons like these we may suppose the peers to have acted at 
the paihanient of Meiton, when they refused to enact that 
childien born befoie marriage should be esteemed legi- 
timate'' (10) 

From what has been said it appears, that all children born 
before matiimony are bastaids by our law and so it is of all 
children boin so long alter the death of the husband, that by 
the usual couise of gestation, they could not be begotten by 
him But this being a matter of ^omc uncertainty, the law is 
not exact as to a few days *, and this gives occasion to a pro- 

^ Eogaverunt 07 nnes ejnscopi magnates^ f/uod nolufit leges Angliae mutare^ quae 
ut consenhrent quod natt ante main- hucusque usitat'ie sunt et apjrrobatae 
montum essenl legitimi, sicut till guinatt Stat 20 Hen III c 9 See the in- 
sunt post matnmoniuvi, quia ecclesui troducUon to the great charter, edit* 
tales habet pro legUtmis Et oinnes Oxon 1159 suh anno 1253 
comites et barones una voce resitonderunt ^ Cro Jac 541 


(10) SceVol III p 336. n (S). 
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ceeding at common law, wbcie a widow is suspected to 
feign heiself Mith child, m older to pioduce a suppositi- 
tious heir to the estate an attempt which the iigoui of the 
Gothic constitution esteemed equivalent to the most atio- 
cious tlieft, and theiefoie punished with death'". In this 
case with us the hen piesumptive may have a wiit de xenUe 
impicicndo^ to examine whethei she be with child oi not " , 
and, if she be, to keep hei uiulei pio])ci lestiamt, till dc- 
liveied, which is entiiely contoimablc to the piactice of the 
civil law ° but if the widow be upon due examination 
found not pregnant, the piesumptive hen shall be admitted 
to the inhcutance, though liable to lose it again, on the bnth 
of a child within forty weeks fiom the death of a husband 
But if a man dies, and his widow soon afici mai lies again, 
and a cinid is bom within such a tune, as that b^ the course 
of natuie it might have been the child of eithei husband , 
111 this case he IS said to be moie than oidmaiily legitimate , 
for he may, when he ai lives to yeais of disci etion, choose 
which of the fatheis he pleases (11) To pi event this, among 
othei inconveniences, the civil law ordained that no widow 
[ 457 ] should many inj t a aimum luctm \ anile which obtained so 
eaily as the leign of Augustus®, if not of Uomuliis , and 
the same constitution was piobably handed down to oui 
early ancestors fioni tlie Romans, dm mg their stay in this 
island , foi we find it established imdei the Saxon and Danish 
goveimnents * 


As bastaids may be born befoie the coveiture oi mairiage 
state IS begun, oi aftei it is determined, so also chikhen born 


Sticrnhook dejure Gothor / C c 5 
" Co Litt 8 Bract / 2 c 32 
^ Ff 25, txt 4 per tot 
P Britton c G6 page 166 
1 Co I.itt 8 
' Cod 5 9 2 


But the jear was then only ten 
months Ovid Past I 27 

'■ Quaehbet etwm vidua quae seipsam 
in pace turn Deo, ijj- Rege tenuiidy 
permanmt xii menses absque mnrito 
IL Etkclr A D 1008 LL Canut 
c7l mt/c 2>P 109 122 145 


(ll) ** Brooke,” says Mr Hargrave, in his note on the passage cited 
from Co Litt in support of tins position, “ questions this doctnne, from 
“ which It seems as if he thought it reasonable, that the circumstance of 
“ the case, instead of the choice of the issue, should determine who is the 
“ father” 
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difiing wedlock may iii some circumstances be bastaids As 
if the husband be out of the kingdom of England, (oi, as the 
law somewhat loosely phrases it, erf} a quatuoi maiia^ for 
above nine months, so that no access to liis wife can be pre- 
sumed, hei issue dining that peiiod shall be bastaids ^ But, 
geneially during the coverture, access of the husband shall 
be piesumed, unless the conti ary can be shewn"', which is 
such a negative as can only be pioved by shewing him to be 
elsewhere for the geneial lule py aesnmihn pi o 
tione'^ (12) In a divorce a mrnm // fhmo^ if the wife biceds 
children they aie bastaids^ foi the law will piesinne the 
husband and wife confoimable to the sentence of separation, 
unless access be pioved but in a voluntaiy separation by 
agieement, the law will supjiose access, unless the negative 
be shewn So also if theie is an appaient impossibility of 
piocieation on the pait of the husband, as if he be only eight 
^cars old, oi the like, there the issue of the wife shall be bas- 
taids ^ Likewise in case of divoice in the spiiitual couit 
a xnnculo ynati iniomi, all the issue boin duiing the coverture 
aie bastards^ , because such divoice is always upon some 
cause, that lendered the mairiage unlawful and null from the 
beginning 

2 Lei us next see the duty of paients to their bastard 
childien by our law , which is pimcipally that of maintenance 

Co Lm * SaJk 123 

“ Salk 123 3 P W 276 Stra 92 ^ Co Litt 244 

5 Rep 98 ^ Tbid 23 'I 


('l2l Thit> doctrine was considered by the court ot K B in the case 
of the King\ Ltuffe y and the principle laid down, that where the evi- 
dence establishes a natmal impossibility that the husband oould be the 
father, the child is a bastard, even if he has been within the four seas, 
or had access to the wile duimg the peiiod of gestition 8 East. 193 Al- 
though in this case the expression used was “ natural impossibility/^ and 
lord Ellenborough said, that upon the giound of improbability, however 
strong, he should not venture to proceed yet it seems that legitimacy 
IS like any other question (not concluded by a legal presumption), which 
must be proved or disproved b^ evidence, satisfying those who have to 
decide it, and, therefoie, that where so strong an improbability is shewn 
on one side, as to satisfy the minds of the court or jury, they may and 
ought Cb decide accordingly Goodrzght v jSaw/i 4T Rt 356 Banbury 
Peerage, 2 Selw N P 746 6th edition 
VOC. I. K K 
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For, though bastauls aie not looked upon as cliildien to any 
civil purposes, \ct ihc tics of iiatine, of which maintenance 
[ 458 3 IS one, aic not so casil}. dissolved and they hold indeed as to 
nian^ other intentions, as paiticuliily, that a man shall not 
main Ins bastaid sistei oi daughtci ^ Tlie civil law, theie- 
foie, when it denied maintenance to bastards begotten undei 
ceitain atiocious circumstances^, was neithei consonant to 
nature nor leason , howevei jnofligate and wicked the parents 
might justly be esteemed 

Tup method m which the English law pi o\ ides mainte- 
nance foi them as follows*^ When a woman is dchveicd, 
or declaies heisclt with child, ol i bastaid, and will by oath 
befoie a justice of pe^ice chaige any pcison a's having gothei 
with child, the justice shall cause such peisou to be appie- 
hended, and commit Inin till he gives ^ecuiit^, eithei to 
maintain the child, oi appeal at the ik \t quartei sessions 
to dispute andtiy the fact But if the woman dies, oi is 
manied bcfoie dehveiy, oi misvaiucs, oi piovcs not to have 
been with child, tlie pci son shall be dischaigcd othci- 
wise the sessions, oi two justices out ol •sessions, ujion original 
apjdication to them, may take oidei foi the keeping ol the 
bastaid, by chaiging the mothci oi the icputcd fathei with 
the payment ot money oi other sustcntatioii loi that pui- 
pose And il such putative latlici, or lewd mother, run 
away horn thepaiish, the ovcrseeis, by direction of two jus- 
tices, may seize their rents, giKids, and chattels, m oidei 
to bung up the said bastard child Yet such is the humanity 
'*■ of oui laws, that no woman can be compulsively questioned 
conceinuig the fiithei of hei child, till one month after hei 
delivery which indulgence is howevei vciy frequently a 
hardship upon parishes, by giving the parents opportunity 
to escape (13) 

• Eord Raym 68 Comb 356 3 Car I c 4 13 & 14 Car II c 12 

^ ^Tov 83 c 15 6 Geo II c 31 

' Stat 18£1iz c S 7Jac I c 4 

(13) As the statute 35 G 3 c 101 has made an unmarried woman with 
child actually chargeable, she may be compelled to go before a magistrate, 
even before deliver), m order to lier removal to her last place of settle- 
ment ►She mist then, of course, answer such questions as are necessary 

for 
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3 I PROCEED next to the rights and incapacities which 
appertain to a bastard The rights are veiy few, being only 
such as he can acquire , for he can inlieiit nothing, being 


foi the purpose of that inquiry , and, if she pleases, she may depose to the 
father of the child When she doc*;, the magistrate may proceed against 
the father much in the manner descubed in the text, but the 49 G 3 
c 68 provides fqr the more easy respite or discharge ot the rL-Cogni?ances 
without the man’s peisonal appeal ance at the sessions, vvlien the pro- 
ceedings there must be postponed, or 110 become wholly unnecessar} , 
either by leason of the child not being ^ct born, or having died, or m 
consequence of the mariiage of the paitics before the bnth, or any such 
circumstalice 

If the put itive fither when before the magistrates agrees to indemnify 
the parish, the security given is bv the 5*1 G 3 t 70 vested in the over- 
seers of the poor of the pnish for the time being, v\ho are constituted a 
corporate body foi that purpose, and m ly sue as sueh upon the instru- 
ment Indemnity, however, is all that the parish is entitled to, uid, there- 
fore, whatevei the [lenalty of the bond may be, if the child dies, or in any 
way ceases to be a charge before th it sum is expended, the faMier is only 
liable foi the expense actually incuned, he cannot be liable tO more than 
the penalt}, he may be to less So, if in eoinphancc w a very repre- 
hensible custom, the father has paid a gross sum of monej to the parish 
for his entire discharge, and the child should the, or cease to be a burthen, 
before that sum is expended, the father may recover back the difference, 
if he could not, it would be the interest of the paiish officeis to neglect 
the child, as they would be gainers by its early deith 

Where the child is actually born, when the examination of the woman 
IS tiken, the two justices out of sessions either make or refuse to make an 
order of filiation and maintenance and as fai as regards the latter, it is 
made either on the fither alone, or on the father and mother both, in such 
piopoitions as under the circumstances the justices think proper In 
order to determine tbcir discretion they are to hear evidence on both 
sides If they make the order, the putative father may appeal to the 
sessions against it , if they refuse to make it, the parish officers may apply 
to that couit lor an original order 

The order, whenever made, may direct the father to pay the reasonable 
charges of the birth, the costs of apprehension and making the order 
(not exceeding 10/ ), the costs of maintenance already incurred, and a 
weekly sum so long as the child remains chargeable to the parish It 
may also, as I have before stated, impose pajinent of a weekly sum oa the 
mother for the same period Disobedience to the order is punished by 
imprisonment 

Where the father or mother run away, the proceedings of the pansh 
officers in seizing their rents, &c are subject to the same controul, as in 
the case of a parent running away, and leaving his family chargeable See 
ante, p 448 n,( 3 ),and the statutes and cases collected and arranged in 
Burn’s Justice, title. Bastard 
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looked upon as the son ot nobody , and sometimes called filius 
nulltus^ sometimes 'popnli Yet he may gam a sui- 
[ 459 ] name by reputation % thougli he has none by inheritance 
All othei childien ha\e then primaiy settlement m their 
father’s jiarish, but a basUiid m the paush wlieie born, 
for he hath no father ^ However, in case of fraud, as if a 
woman be sent either by order of justices, oi comes to beg 
as a vagi ant, to a parisli winch she does not belong 
to, and drops hei bastaid theie, the bastard shall, in the 
first case, be settled in the parish fioni wlicnce she was 
illegally removed « , or, in the lattei case, in the mother's own 
paush, if the mothei be appichendcd foi her vagrarfcy^‘ (14) 
Bastaids also born in any licensed hospital foi piegnant women, 
are settled in the paiishes to ^vliich tlic motheis belong' (15) 
The incapacity ot a bastaid consists puncipally in this, that 
he cannot be hen to any one, neithci can he ha\e heirs, but 
of his own body, tor, being nnlltus JiLiusy he is thciefoic of 
km to nobody, and has no ancestoi horn whom any inlieut- 
able blood can be derived A bastaid was also, in strictness, 
incapable of holy oideis, and tliough that weie dispensed 
with, yet he was iitteily disqualified from holding any dig- 
nity HI the cliuicli'^, but this docti me seems now obsolete , 
and in all other respects thei e is no distinction between a 
bastard and another man And leally any other distinc- 

^ Fort deLZ c 40 “ Stat 17 Geo ll c, S 

* Co Litt 3 ’ Stat IS Geo III c 82 

' Salk 427 Fortesc c 40 5 Ucp 58 

0 Ibid 121 

(14) rhe^G 4 c 40 which repealed the 17 G 2 c 5 contained a clause 
to the same effect '\s that stated in the text, without the condition annexed 
of the mother^ apprehension But this act was repealed hy the 5 G 4 
c 85 , which, whether intentionally or not, contains no similar provision, 
the bastard child of a vagrant will therefore now be settled where born 

(15) The rule is the same where the mother is delivered m an} prison 
or house of correction, or m the house of industry of any hundred or 
other district incorporated by act of parliament for the relief and employ- 
ment of the poor, or, in any lunatic asylum, she being lunatic, in»aue, or 
a dargeious idiot So also, where an order has been made for the removal 
of the mother, but the execution is suspended under the 35 G 3 c 101 , 
the mother communicates her settlement to the child born dunng the sus- 
pension , and the law is the same where the child is boin in any place m 
which the mother is residing as member of any friendly society ei- 
tablished under the regulations of the 33 G 3 c 54 
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tion but that of not inheriting, which civil policy renders ne- 
cessary, would, with regard to the innocent offspring of his 
parents* crimes, be odious, unjust, and cruel to the last de- 
giee and yet the civil law, so boasted of for it*s equitable 
decisions, made bastards in some cases incapable even of a 
gift fiom their parents 1 A bastaid may, lastly, be made 
legitimate, and capable of inheriting by the tianscendent 
powei of an act of parliament, and not othei wise , as was 
done in the case of John of Gaunt’s bastard children, by a 
statute of Richard the second 

' Cod b 57 5 "‘4 Inst Sb 
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CHAPTER THE SEVENTEENTH. 

OF GUARDIAN and WARD. 


fpHE only general piivate i elation now remaining to be 
discu.ssed, is that of guaidian and ward which bears a 
very neai resemblance to the last, and is plainly deiived out 
of it the guaidian being only a temporary patent, that is. 


for so long a time as the ward is an infant, or undei age In 
examining this species of relationship, I shill first considei 
the diffeient kinds of guaidians, how they aie appointed, and 


their powei and duty , next, the cUffeient ages of persons, as 


defined by the law , and lastly, the piivileges and disabilities 
of an infant, oi one imdei age and subject to guaidianship 


1 The guaidian with us performs the office both of die 
tulm and cuiatoi of the Romm laws , the formei of which had 
the rhaige of the maintenance and education of the minor, 
the latter the care of his foitune, oi, according to the lan- 
guage of the toiut of chancery, the tutor was the committee 
of the person, the curator the committee of the estate But 
this office was fiecjuently united in the civil law » , as it is 
always incur law with legaid to minors, though as to lunatics 
and idiots it is commonly kept distinct 


[ 461 ] Of the several species of guardians, the first are guardians 
by nature , viz the father and (m some cases) the mother of 
the child For, if an estate be left to an infant, the father 
is by common law the guardian, and must account to his 
child for the profits ^ And with regard to daughters, it 
seems by consti action of the statute 4 &5Ph & Mar c. 8. 
that the fatliei might by deed oi will assign a guardian to any 

» jy* 26 4. 1 


^ Co. Litt. 88 
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wonisiii chiki undei the age of siN.tecii , and, if noiiC be so 
assigned, the motliei shall in tins case be gimidnn' There 
aie also guaulians yw nuitwe*^ , winch arc, of couisc, the 
lathei oi niothei, till the inlanl attains the age of louiteen 
years ^ and in default of tathci oi motlier, the ordinaiy 
usually assigns some discicct pci^oii to lake cai e ot the in- 
iant’s peisoiial estate, and to pi ovule tor lus maintenance and 
education’’ (1) Next aie guaidians t7i '►rjcr/^fc (an appellation 
which will be fully explained in the second book ot these Com* 
meritarics), who are also called guaidnns b}j the lohimon UiW 
These take pi ice only when the mnioi is entitled to some 
estate in lands, and then by the common Liw the guaulian- 
ship devolves upon his next of km, to whom the inheiirance 
cannot possibly descend as, where the estate descended from 
his fatliei, in this ease his uncle by the mothci’s side cannot 
possibly inheiiL this estate, and therefoic shall be the gnai- 
dian ^ Foi tlie 1 iw judges itnnpiopei to tinst the pemon of 
an infant in Ins hands, who may by possibility become heu 
to him, that theie may be no t^mpt*ilion, noi even suspicion 
of temptation, foi him to ibiise his tiust'* The Roman laws 
pioceed on a quite eontiaiy principle, committing the care 
of the miiioi to him who is the next to succeed to the 
inheiitance, piesuining that the next hen would take the best 
caic of an estite to which he has a pio»pect of succeeding 
and this they boast to be summa Rut iii 

tlic mean time they seem to have forgotten, how mucli it is 
the guardian’s inteicst to icniove the mcumbiance of his pu- 
pil’s life fiom that estate foi which he is supposed to have so 
great a regard And tlua affords Foitcscue and su Edwaid. 
^ 3 Rep 39 ■ 26 4 1 

* Co Cat H8 rim Roman ‘•atyiisl: was fully 

^ Moor 73S 3 Hop 38 aware ot tins danger, when he puts 

^ 2 Jones, 90 2 Lev 161 this, private prayer into the mouth ot 

K Litt 5 123 a stlhsli gnarihui , 

^ Niinquam custo<ha ahcujns de juvi, — pupitlwri o uUiiariti quern pronmxis 
ultcut leniaxicty dc quo liabLatitr susincia, haerc% 

quod possit id iTelit ahquod jus in ipsa Impdloy expungant Pera 1 12- 
haereditale daman, Glanv / 7 c 1 1 ‘ c 44 

(l) This power of the ecclesiastical court to appoint guardians is ques- 
tion iblc, lord Hardwicke expressly denied it, and lord Mansfield seems 
to have considered it as limited to the appointment of a guardian ad 
lUemt where an infant waa a party to a suit ui the court 3 Atkins, 63 1 j 
3 Burr 1436 
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Coke % an ample oppoitunity foi triumph, they affirming, 
that to commit the custody of an infant to him that is next iii 
succession is quasi agnum committeie lupo^ ad devo) andum " ’’ 
These guaidians in socage, like those foi nuituie, continue 
only till the ininoi is foui teen years of age , for then, in both 
cases, he is presumed to have disci etvou, so fai as to choose 
his own guardian This he may do unless one be appointed 
by the father, by virtue of the statute 12 Cai II c 24 - which, 
considering the imbecility of judgment in childien of the age 
of fourteen, and the abolition of guaidianship in chivalry 
(which lasted till the age of twenty -one, and of which we shall 
speak hcrcattei ) enacts, that any lather, under age oi of lull 
age, may by deed oi will dispose of the custody of his child, 
eithei born oi unborn, to any person, except a popish recu- 
sant, eithei in possession oi i eversion, till such child attains 
the age of one-and-twenty years These aie called guaidians 
by stafiitiy or testament a nj guaidians There are also special 
guaidians, bij custom of London, and othei places®, but 
they aie particular exceptions, and do not fall under the ge- 
neral law (2) 

1 Inst 88 another of the Grecian legislators, di 

” See Stat ITihem 14 Hen III rected that tJie inhentnnco should go 
This policy of our English Jaw is war- to the father s relations, but the edu- 
raiited by the wise institutions of Solon, cation of the child to the mother’s, 
who provided that no one should be that tlie guardianship and right of suc- 
another’ii guardian, who was to enjoy cession might always be kept distinct 
the estate after his death (Potter’s (Petit Lt^g At I Q t 1 ) 

Antiq b 1 c 26 ) And Charondas, ® Co Litt 88 


(2) On the subject of guardians of different kinds, I refer the student to 
a senes of notes by Mr Hargrave on the passage of Co Litt , so often 
referred to in the margin, p 88 nn 63, 64, 6 5, 66, 67, 68, 69, 70, and 7l , 
as well as to a note bj Mr Amos on Fortescuc, c 44 , and lonblanque’s* 
Treat of Equity, B u P 2 ch 2 s 2 The guardianship, to which it is 
practically the most important to attend, is that by testament, of which 
a sufficiently accurate outline is drawn in the text, I will mention only 
one or two circumstances that seem to have been omitted In the first 
place, the statute empowers fathers only to make the appointment, this 
was probably an unintentional omission , but the consequence is, that 
where a mother is the surviving parent, the children, upon her death, will 
be left to find guardians according to the provisions of the common law 
In this case, where none other can be found, the jurisdiction of the chan- 
cellor arises on the part of the crown to protect the infant subject, and he 

will 
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Thl power and leciprocal duty of a guaidian and ward 
are the same, pro tempos e, as that of a father and chdd , and 
therefoie I shall not repeat them, but shall only add, that 
the guaidian, when the ward comes of age, is bound to give 
him an account of all that he has tiansacted on his behalt, [ 463 ] 
and must answei foi all losses by his wilful default and negli- 
gence 111 ordci theiefoie to prevent disagieeable contests 
with young gentlemen, it has become a piactice foi many 
guaidians, of huge estates especially, to indemnity themselves 
by applying to the couit of chancery, acting under it’s direc- 
tion, and accounting annually betoie the officers ot that 
court For the loid chancelloi is, by light derived fiom the 
crown, the general and su pi erne guaidian of all infants, as 
well as idiots and lunatics , that is, of all such persons as 
have not discretion enough to manage their own concerns. 

In case, therefore, any guaidian abuses his tiust, the court 
will check and punish him , nay sometimes will proceed to 
the removal of him, and appoint anothei in his stead ^ 

2 Lci us next consider the ward oi person within age, 
for whose assistance and support these guardians are consti- 
tuted by law , oi who it is, that is said to be within age 
The ages of male and female aie diffeient for different pur- 
poses A male at twilve yeais old may take the oath of al- 
legiance, at fowteaiih at y^eais of discietion, and theiefore 
may consent oi disagiee to mairiage, may choose his guar- 
dian, and, if his discretion be actually proved, may make 
his testament of his peisonal estate, at seventeen may be an 
executor, and at is at his own disposal, and may 

alienc his lands, goods, and chattels A female also at seven 
p 1 Sid 424 1 r Wil] 70*1 

will delegate the care to some proper person As to the origin of this 
jurisdiction, seeVol HI p 427 n (l) 

The effect of the appointment by testament is rather more extensive 
than the text implies, because the statute annexes to the office the cus- 
tody and management of the infant’s real and personal estate, and em* 
powers the guardian to bring all such actions relating thereto as a guardian 
in socage might On the othei hand, this appointment, as stated in the 
text, does not so far supersede the general duty and power of the chancel- 
lor, as delegate of the crown, to protect infants, but that he may interfere 
in cases of gross miscondnct, or legal incapacity, such as that of lunacy 
or bankruptcy, to controul or even to remove him 
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yeais of age ina^ be betrothed, oi given in niaumge, at 
nine is entitled to dower; at tis)clve is at yeais of maturity, 
and thei'^fire miy consent oi disagiee to maiiiage, and, it 
proved to ]ia\e sufficient discretion, may bequeatli her per- 
sonal estate at fomtetn is at years of legal discretion, and 
may choose a guaidian , at ^eventrai may be exccutiix; and 
at t*tx\nt^-one may dispose of lieiself and hei lands So that 
full age 111 male or female is twenty-one yeais, which age is 
completed on tlie day piecedmg the aiinivcrsaiy of a peisoii^s 
birth who till that time is an infant, and so styled m law 
Among the antient Greeks and Horn ms 'immcn were never 
[ 464 3 of age, but subject to pcipetual guard i.uish ip unless when 
married, “ ni^i convemssent in mamim vui and, when that 
peipetual tutelage woie away m process of tmu, wo find that, 
111 females as well as males, full age was not till tweuty-hve 
years’ Thus, by the constitution of diffeient kingdoms, 
this period, which is mciely arbitiaiy, and jn>fs posifivi^ is 
fixed at different times Scotland agrees with England in 
tins point, (both probably copying fioni the old Saxon con- 
btiUitions on the continent, which extended the age ol nii- 
nonty ad annum vi^e^tmnm p) imum, it to usque jiivcncs sub 
tutdam tcponurit ^ d*) but m Nap]«.s they aie of full age at 
eighteen , iii Fiance, with legaid to maiiiage, not till thiity 
and in Holland at txmdy-Jive (3) 

3 Infants have vauous piivileges, and vaiioiis disabi- 
lities but their veiy disabilities are piivileges , m older to 
secure them from hurting themselves by then own irnpiovi- 
-dent acts An infant cannot be sued but undei the protec- 
tion, and joining the name, of his guardian , for he is to defend 
him against all attacks as well by law as otherwise “ (4) but 

^ Salk 44 6125 Lord Itaym 480 ' Stiernliook dt jure Suco7ium, I 2 

1096 lodti V Sansam JJam ProL c 2 Tins is also the period when the 
27 Feb 1775 king? as well as the subject, arrwes at 

' Pott Anliq b 4 c II Cic ;jro full age in modern Sweden Mod Un 
Muren 12 Hist xxxni 220 

* InU I 23 1 Co Litt 135 


(3) See ante, p 437 n (4). 

(4' This IS incorrectly expressed, 1st, The infant is sued in his own 
name alone as any other person, but he appears to defend his cause by 
guardian, being supposed, without discretion, to appoint an attorney for 

that 
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he may sue either by liis guardian, oi pochetn atny^ his next 
fuend who is not his guardian. This ptochein amy may be 
any person who will undertake the infantas cause, and it 
irequently happens, that an inlant, by his prochetn amy^ in- 
stitutes a suit in equity against a fraudulent guardian In 
criminal cases, an infant ot the age of Jouitoen years may be 
capitally pimi:,hed foi any ca[)ital oflence , but uiidci the 
age ot ieven he cannot The peiiod between sex^tn ind Jbw- 
tteri IS subject to much uncertainty toi the mtant ‘.hall, 
generally speaking, he ]\JLdQ^e<\ pnmajacit innocent j’tifhe 
was doll rapai, and could discern betwe( ii good and evil at 
the time of the offence committed, he may be convicted, and 
undergo judgment and execution ot death, though he hath 
not attained to years ot pubeity oi discietion* And sir Q 465 ] 
Matthew Hale gives us two instances, one of a girl of thir- 
teen, who was burned foi killing her mistress, another of a 
boy still youngei, that had killed Ins companion and hid him- 
self, who was hanged , toi it appeared by ins hiding that he 
knew he liail done wrong, and could discern between good 
and evil and m sucli cases the maxim of law is, that mahtia 
siipplet adiilem* ISo also, m much iiioie modern tunes, a boy 
of ten years old, who was guilty of a heinous murdci, was 
held a proper subject toi capiUil punishment, by the opinion 
of all the judges ^ (5) 

Wi'iH legal d to estates and civil propel ty, an infant hath 
many privileges, wdiicli will be bettei understood when we 
come to tieat more particularly ot those matteis, but this 
may be said in general, that an mtant shall lose nothing b}*-* 
non-claim or neglect ot demanding his light, noi shall any 
other lachei, or negligence be imputed to an infant, except in 
some veiy paiticular cases 

^ I llal P C 25 >' Foster, 72 

* M 26 


that purpose 2d , He does not necessarily appear by his regular guardian 
as the text implies, but by any person whom the court shall appoint guar- 
dian ad litem to defend that particular suit It is within the province of 
every court to appoint a guardian ad hteniy where a party in a suit is an 
infant SeeVol III. p 427 
(5) SeeVol IV p 33, 24 
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Ir IS generally tiue, that an infant can neither aliene his 
lands, noi do any legal act, nor make a deed, noi indeed any 
manner of contract, that will bind him But still to all these 
rules there are some exceptions pait of which weie just now 
mentioned in leckoiiing up the diffeient capacities which they 
assume at ddfeient ages and ihcie are otheis, a few of which 
it may not be improper to lecite, as a geneial specimen of the 
whole And, fust, it is tiue, tliat infants cannot aliene then 
estates but infant tiustees, oi moitgagees, are enabled to 
convey, undei the diiection of the court of thanceiy or ex- 
chequei, oi other courts of equity, the estates they hold in 
tiiist or moifgage, to such peison as the coint shall appoint® 
Also it IS geneially tuie, that an infant can do no legal act 
yet an infant, who has an ad vow son, may piesent to the 
benefice when it becomes void ^ Foi the law in this case 
dispenses with one rule, in oidei to maintain others of far 
[ 4f6S ] greater consequence it permits an infant to picsent a clerk 
(who, if unfit, may be i ejected by the bishop) rathei than 
either sufFei the church to be unseived till he comes of age, 
or permit the infant to be debiirred of Ins right by lapse to 
the bishop An infant may also purchase lands, but his pui- 
chase is incomplete foi when he comes to age, he may either 
agree oi disagree to it, as he thinks pi uderit or propel, without 
alleging any reason , and so may his heirs after him, if he dies 
without having completed liis agreement" It is, farther, 
geueially true, that an infant, under twenty-one, can make 
no deed but what is attei wards voidable , yet in some cases ^ 
he may bind himself apprentice by deed indented oi mden- 
'tures for seven years, and ^ he may by deed or will appoint 
a guaidian to his cbildien, if he has any Lastly, it is gene- 
rally true, that an infant can make no other contract that will 
bind him * yet he may bind himself to pay for his necessary 
meat, drink, apparel, physic, and such other necessaries , and 
likewise for his good teaching and instruction, whereby he 
may piofit himself aftei wards ® And thus much, at present 
for the privileges and disabilities of infants 

Stat 5Eliz c 4 43 Elil i. 2. 

Cro Car 179 

Stat 12 Car II t 24 
" Co Litt 172 


* Stat 7 Ann c 19. 4 Geo llLc 16 
“ Co Litt 172 
Ibtd 2. 



CIi 18. 


OF PERSONS. 


467 


CHAPTFR THE EIGHTEENTH 

OF CORPORATIONS 

WE have hitheito consideicd peisoiis in then natural 
capacities, and have tieated ot their lights and du- 
ties But, as all personal rights die with tiie person , and, 
as the necessary forms ot m\esting a series of individaals, one 
after anothei, with tlie sime identical lights, would be veiy 
inconvenient, it not impracticable , it has been found nc- 
cessaiy, when it is foi the advantage of the public to have any 
paiticular rights kept on toot and continued, to constitute 
artificial pet sons, who may maintain a perpetual succession, 
and enjoy a kind of legal immortality 

Thlsl aitihcial peisoiis aic called bodies politic, bodies 
corporate, (cotpoia cotpotata) oi corpoiations , of which there 
is a gieat \anety subsisting, foi the advancement ot leligion, 
of learning, and of commeice , in oidei to preseive entire 
and foi evei those rights anti immunities, which, it they 
weie granted only to tliose individuals of which the body, 
corporate is composed, would upon then death be utterly 
lost and extinct To shew the advantages ot these incorpor- 
ations, let ns considei the case of a college in either of our 
universities, founded ad ^hidcndum et oianduniy tor the encou- 
ragement «nd support of religion and leainmg If this were 
a mere voluntaiy assembly, the individuals which compose it 
might indeed i ead, pray, study, and perform scholastic exer- 
cises togetlier, so long as they could agree to do so but they 
could neither frame, nor receive any laws or i ules of their [ 468 
conduct , none, at least, which would have any binding force, 
for want of a coercive power to cieate a sufficient obligation. 

Neither could they be capable of retaining any privileges or 
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immunities ’ lor if such piiviloges be attacked, which of all 
this unconnected assembly has the light, oi ability, to de- 
fend them? And, when they are dispersed by death oi other- 
wise, how shall they tiansfer these advantages to anothei set 
of students, erjnally unconnected as themselves So also with 
regard to holding estates 01 other pi opeity, if land be granted 
for die purposes ot lehgion or leaming to tuenty j/idivuhials 
not incoi pointed, there is no legal way of continuing the 
property to any othei persons foi tlie same pui poses, but by 
endless conveyances from one to the other, as often as the 
hands aie changed But when they aie consolidated and 
united into a coipoiation, tliey and their successois aie then 
considered as one person in law as one person they have 
one will, which is collected from the sense of the majority of 
the individuals this one will may establish lules and ordeis 
foi tlie regulation ot the v\ hole, which area soitof munici- 
pal laws of this little republic, oi lulcs and statutes may be 
presciibed to it at it"s ciealion, winch are then in the place 
ot natural laws the piivilegcs and uniuuinties, the estates 
and possessions ot the coiporation, when once vested in them, 
will be for evei vested, without any new conveyance to new 
successions, foi all the individual rnembeis that have existed 
iiom the foundation to the jireseiit time, or tliat shall e\ei 
hereafter exist, aiebut one peison in law, apeison that nevei 
dies in like manner as the iivei Thames is still the same 
river, though the parts which compose it are changing eveiy 
instant 


The honour of oiiginally inventing these political consti- 
tutions entirely belongs to the Romans* They were mtio- 
duced, as Plutarch says, by Numa, who finding, upon his 
accession, the city torn to pieces by the two rival factions of 
Sabmes and Romans, thought it a prudent and politic mea- 
sure to subdivide these two into many smallei ones, by insti- 
f 469 ] tutmg separate societies of every manual tiade and profession 
They weie afterwards much considered by the civil law% in 
which they were called unvvet sitates, as forming one whole 
out of many individuals, or collegia, from being gathered 
together , they were adopted also by the canon law, for the 

* Ff l i 14 p«T tot 
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maintenance of ecclesiastical discipline and from them our 
spiutual coipoiations are deiived But our laws have con- 
siderably lefincd md improved upon the in\entioii, according 
to the usual genius of the English nation, particulaily with 
rcgaid to sole corpoiations, consisting of one person only, 
ot whicli the Roman law yei'> had no notion, their maxim 
being, lliat ‘ ticii faciunt colle^ium^ ** Though they held, 
thaL it a coipoiation, oiiginally consisting ot three persons, 
be 1 educed to one, si univetsitas adunum it ma) suU 

subsist as a coipoiation, et stci }iomcii wnver si tails ” 

BeroRP we piocced to tieat ot theseveial incidents of cor- 
poiatioiis, as icgaided by the laws ot iLiiglaud, let us fiist 
take a view ot the scveial soits of them, and then we shall 
be bf.ttci enabled to appiehcnd then iespecti\e qualities 

TiiL hist division of coipoiation is into ctggit^aie and sole 
Coipoiations aggicgate consist u( many persons united to- 
gelhei mto one society, and aie kept up by a jieipetual succes-' 

Sion of membeis, so as to continue tor e\ei of wdiich kind 
are tlie mayoi and commonalty ot a city, the head and fellows 
of a collcgL, the dean and cliaptcr of a cathedial church 
Corpoiatioiis sole consist of one pci son only and his sue- 
cessois, in some paiticular station, who aie incoipoiated by 
law, in oidei to give them some legal capacities and advantages, 
paiticulaily that ot peipetiuty, which in then iiatuial persons 
they could not have had In this sense the king is a sole 
coipoiation , so is a bisliop , so aie some deans, and preben- 
daiies, distinct fiom tlieir seveial chapteis , and so is eveiy, 
paisoii uid Mcai And the necessity, oi at least use, of this 
institution will be very appaient, if we considei the case of 
a paison of a chuich At the original endowment of parish [ 4,70 
chinches, the fieehold of the chuich, the church-yard, the 
pai sonage-house, the glebe, and the tithes of the paiish, were 
vested m the then paison by the bounty of the donor, as a 
temporal lecompence to him for his spiritual care of the in- 
habitants, and with intent that the same emoluments should 
evei afteiwaids continue as a recompence for the same caie 


iy 50 le 8 

^ lUd 3 , 4 7 


“ Co Litt 43 
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But how was this to be effected ^ The freehoitl was vested 
in the parson, and it we suppose it vested in his natuial ca- 
pacity, on Ins death it might descend to his hen, and would 
be liable to his debts and incumbiances oi, at best, the 
heir might be compellable, at some tiouble and expense, to 
convey these lights to the succeeding incumbent The law 
therefore has wisely ordainetl, that the paison, qiiatenus parson, 
shall nevei die, any more than the king by making him and 
his successors a corpoiation By which means all the oii- 
ginal rights of the parsonage aie pieseived entiie to the suc- 
cessoi foi the piesent incumbent, and his predecessoi who 
lived seven centuries ago, aie in law one and the same pei son , 
and what was given to the one was given to the othei also 

Anothlu division of incorpoiations, eithei sole oi aggie- 
gate, is into ecclesiastical and lay Kcclcsiastical coipoiations 
are where the members that compose it aie entnely spiritual 
persons, such as bishops, certain deans, and piebendaries , 
all aichdeacons, paisons, and vicais , which are sole coipo- 
rations , deans and chapteis at piesent, and foimerly piioi 
and convent, abbot and monks, and the like, bodies aggregate 
These are erected for the fuitheiance ol religion, and perpe- 
tuating the lights of the chuich (1) Lay coipoiations aie of 
two sorts, civil and iletmusynaiy The civil aie such as are 
erected for a variety ot temporal purposes The king, for 
instance, is made a corporation to prevent in geneial the 


(l) It will be seen m the course of the chapter, that it ib not so much 
the spiritual members, ab the spiritual purpobC, which constituteb a corpoi- 
ation ecclebiastical 

It may be as well in passing merely to notice thatbefoie tJic Reformation, 
corporations aggregate were subdivklcd into those, wheie all the members 
were capable, \ e in civil existence, and those where the head alone was 
capable, and the other members incapable Thus the master and fellows 
of a college were all capable, sued and weie sued, took and granted by 
their aggregate name , while, of an abbot and monks the first only was 
civilly capable, the latter were defunct, and the abbot sued or was sued 
alone in right of his house 

A corresponding subdivision of ecclesiabtical corporations was into re- 
gular and secular, the former were those of which the members lived 
under some conventual rule , the latter conversed in seculOf performed 
spiritual offices to the laity , were, in short, the eccleswstigal corporations 
aggregate of the present day Kyd on Corp i 20 25 
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possibility of an inteyregmm^ or vacancy of the throne, and 
to preset ve the possessions of the crown entire, for imme- 
diately upon the demise of one king, his successor is, as we 
have formerly seen, in full possession of the regal rights and 
dignity Other lay corporations are elected for the good 
government of a town or particular district, as a mayor and [471] 
commonalty, bailiff and burgesses, or the like , some for the 
advancement and legulation of manufactuies and commerce; 
as the ti ading companies of London, and other towns and 
some for the better carrying on of diveis special puiposes, as 
churchwaulens, for conservation of the goods of the parish (2), 
the college of physicians and company of surgeons in Lon- 
don, foi the improvement of the medical science , the royal 
society for the advancement of natural knowledge , and the 
society of antiquaries for piomoting the study of antiquities. 

And among these I am inclined to think the general corporate 
bodies of tile universities of Oxfoid and Cambridge must be 
ranked for U is clear they are not spnitual or ecclesiastical 
corporations, being composed of moie laymen than clergy 
neither are they eleemosynaiy foundations, though stipends 
are annexed to paiticulai magistrates and professors, any 
more than othei corporations where the acting officers have 
standing salaries , for these are rewards opeia ct lahoney 
not chaiitable donations only, since e\eiy stipend is preceded 
by service and duly , they seem therefore to be merely civil 
corporations The eleemosynary sort aie such as are con- 
stituted for the perpetual distiibution of the free alms, or 
bounty, of the founder of them to such persons as he has 
■directed Of this kind aie all hospitals for the maintenance 
of the poor, sick, and impotent and all colleges, both in 
our universities and out ® of them which colleges aie founded 
for two puiposes , 1 For the promotion of piety and learn- 
ing by proper regulations and ordinances, 2 For imparting 
assistance to the members of those bodies, in order to enable 
them to prosecute their devotion and studies with greater ease 
and assiduity And all these eleemosynary corporations are, 

^ Such as at Mancfiester, Eton, Winchester, &c 


(2) See ante, p 594 n (17), 
I L 
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strictly speaking, lay and not ecclesiai>tical, even though com- 
posed of ecclesiastical persops and although they in some 
things partake of tlie nature, privileges, and restrictions of 
ecclesiastical bodies. 

[ 4?72 3 Ha\ing thus mai si i ailed the several species of corpor- 
ations, let us next pioceed to considei, 1 How corporations 
in geneial may be created 2 What are then powers, ca- 
pacities, and incapacities 3 How corporations are visited. 
And, 4 How they may be dissolved 

I Corporations, by the civil law, seem tp have been 
created by the mere act, and voluntary association of then 
membeis , provided such convention was not contrary to law, 
foi then it was illicitum collegium ^ It does not appear that 
the prince’s consent was necessary to be actually given to the 
foundation of them , but nieiely that the original foundcis of 
these voluntary and fiiendly societies (tor they were little more 
than such) should not establish any meetings in opposition to 
the laws of the state 

But, with us in England, the king’s consent is absolutely 
necessaiy to the election of any corporation, either impliedly 
or expressly given** The king’s implied consent is to be 
found in coi potations which exist by lorce of the common law^ 
to which our formei kings are supposed to have given their 
concurrence, common law being nothing else but custom, 
arising fiom the universal agreement of the whole commiinitj^ 
Of this sort aie the king himself, all bishops, parsons, vicars, 
churchwardens, and some others , who by common law have 
ever been held (as far as opi books can shew us) to have been 
coiporations, viytute officii and this incorporation is so in- 
separably annexed to their offices, that we cannot frame a 

^ 1 Lord Raym 6 inlo corporate communities on the con- 

^ 47 22 1 Neyue socielas, neyue tincnt, and endowed with many valu- 

collegium^ neque ht^usmodt corj)us jjas- able privileges, about the eleventh cen- 
sim ommbus habert concedtlur ^ nam et tury (Roberts Cha V i 30 ) to which 
l^ibuSf rt srnatus consuUiSy et jmncipa- the consent of the feodal sovereign was 
Itbus consittutwmbus ea res coercetur absolutely necessaiy, as many of his pre- 
3 4 1 rogatives and revenues were thereby 

^ Cities and towns were first erected considerably diminished 
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complete legal idea of any of these persons, but we must also 
have an idea of a corporation, capable to transmit Ins rights 
to his successors, at the same tune Another method of 
implication, whereby the king’s consent is piesumed, is as to 
all corporations by pt escr tphoriy such as the city of London, 
and many others which have existed as coiporations time 
whereof the memory of man runneth not to the contrary ; 
and therefore are looked upon in law to be well created For 
though the membeis theieof can shew no legal charter of 
incorporation, yet in cases ol such high antiquity the law 
presumes there once was one > and that, by the variety of 
accidents which a length of time may produce, the charter is 
lost or dcstioycd The methods by which the king’s consent 
IS expiessly given, are eithei by actot parliament or chaitei 
By act of pailmment, of which the loyal assent is a necessary 
ingredient, coiporations may undoubtedly be created' but 
It IS observable, that (till of late jeais) most of those statutes, 
which are usually cited as having cieated coipoiations, do 
eithei confirm such as have been before created by the 
king, as in the case of the college of physicians erected 
by chaitei 10 Hen VIII ^5 which charter was afterwards 
confiimed in parliament*, 01, they peiinit the king to erect 
a coiporation tti futuro with such and such poweis, as is 
the case of the bank ol England and the society ol 
the Butish fishery" So that the immediate cieative act was 
usually pel formed by the king alone, in \iitue of his royal 
pierogative ® 

All the other methods, theiefoie, whereby corporations 
exist, by common law, by prescription, and by act of par- 
liament, are for the most part reducible to this of the king’s 
letteis patent, or chartei of incorporation The king’s crea- 
tion may be performed by the words aeamus, 

t7icorporamusy* or the like Nay it is held, that 
if the king grants to a set of men to have gildam mercatoriamy 

^ 2 Inst 330 Slat 5 & 6 W & M c 20 

' 10 Rep 29 I Roll, Abr 512 " fetat 23 Geo 11 c 24 

^ 8 Rep 114 ° See page 272 

* 14i(& 15 Hen VIII c, 5 
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a mercantile meeting oi assembly p, this is alone sufficient to 
incorporate and establish them for ever. ^ 

The parliament, we obseived, by it’s absolute and tran- 
scendent authority, may perform this or any other act wliat- 
soever and actually did perform it to a gieat extent, by 
statute 39 Ebz c. 5 which incorpoiated all hospitals and houses 
of conectioii founded by charitable persons, without farther 
trouble and the same has been done in other cases of chari- 
table foundations. But otherwise it has not formerly been 
usual thus to intrencli upon the prerogative of the crown, 
and the king may prevent it when he pleases (3) And, in the 

** Gild signified among the Saxons a munity And hence their place of 
fraternity, derived from the verb "^ilban meeting is frequently called the Gild 
to pay, because every man paid Ins or Guild hall (4) 
share towards the expenses of the com- J 10 Rep 30 1 Roll Abr 5U 

(5^ That IS, he may prevent the two houses by refusing hib assent to 
their bill , he cannot, stiictly speaking, prevent the parliament I mention 
this little inaccuracy, because the common habit of considering the two 
houses as constituting the parb nnent without including the king is at 
the bottom of many eironeous notions upon the constitution For 
eKaraple, it is very often argucil or assumed, that the king has no right 
to exercise his\cto upon the bills proposed by the two houses, it would 
be rather an absurd conclusion to come to, that a power granted by 
the constitution could never be constitutionally used but the mistike 
seems to arise from forgetting hischaiacter as a member of the legislature, 
and considenng him solely as the head of the executive The constitiu 
tional notion of an English king includes, I conceive, both characters, and 
keeps them distinct, as head of the executive he is the minister of the 
supreme power, and can neither dispense with the laws, or refuse to obey 
them, as a member of the legislature, he is as free, absolute, and irrespon- 
fiible as either of the other two estates , in the former capacity his minislers 
are subordinate servants, and take upon themselves that personal respon- 
sibility for his acts or omissions, which, by reason of the sacredness oI his 
person, cannot attach on himself, in the latter he has and can have no 
responsible ministers, for the irresponsibility of his acts is absolute, and 
attaches to the character in which they arc done (that of a member of the 
supreme power), and not to his person 

(4) Mr Turner has a curious chapter on the Anglo-Saxon gilds, which 
seem to have been formed for various purposes, sometimes they weie 
little more than social clubs, sometimes they resemble the benefit societies 
of modern times, sometimes they were mercantile, and sometimes they 
seem $0 have been formed for mutual protection against the dangers of an 
unformed and turbulent state of society See B vu ch x 
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particular instance before mentioned, it was done, as sii Ed- 
ward Coke observes % to avoid the charges of incorporation 
and licences of mortmain in small benefactions , which in his 
days were grown so gieat, that they discouraged many men 
from undei taking these pious and charitable works (5) 

The king (it is said) may grant to a subject the power of 
erecting corporations % though the contnuy was formerly 
held*, that IS, he may permit the subject to name the pei- 
sons and powers of the corpoi ation at his pleasure , but it is 
really the king that erects, and the subject is but the instiu- 
ment for though none but the king can make a corporation, 
yet qui Jacit pet ahum Jacit po bC " lii this manner the 
chancellor of the university of Oxtoid has power by charter 
to erect coiporations , and has actually often exerted it, in 
the erection ot several matriculated companies, now subsist- 
ing, of tradesmen subseivient to the students 

When a coiporation is elected, a name must be given to 
it , and by that name alone it must sue and be sued, and do 
all legal acts , though a veiy minute vaiiation therein is not [ 475 ] 
mateiial Such name is the very being of it's constitution , 
and, though it is the will of the king that elects the coipor- 
ation, yet the name is the knot of it’s combination, without 
which It could not perfoim it’s corporate functions The 
name of incoipoi ation, says sii Edward Coke, is as a proper 
name, oi name of baptism, and tlierefoie when a private 
founder gives his college or hospital a name, he does it only 
as a godfather , and by that same name the king baptizes the 
in coiporation * 

^ 2 Inst 722 “ 10 Hep 3J 

* Bto Abr hi Prerog 53 Viner Ibid 122 

Prerog M b pi 16 ^ Gilb Hist C P 182 

* Yearl>ook, J Hen VII 13 * 10 Rep 28 


(5) The power of the king in creating corporations must be obviously 
limited by the bounds of the existing law, he cannot confer powers or 
privileges which transcend them When therefore a corporation is to be 
Created with powers or privileges of that sort, such for example as that 
granted to the East India Company of trading exclusively with cer- 
tain parts of the world, recourse must be had to the supreme power of 
parliament 
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II After a corporation is so formed and named, it ac- 
quires many powers, lights, capacities, and incapacities, 
which we are next to considei Some of these are necessaiily 
and inseparably incident to every corpoiation, which inci- 
dents, as soon as a corporation is duly erected, are tacitly 
annexed of course ^ As, 1 To have perpetual succession 
This IS the very end of it’s incoq:)oration for there cannot 
be a succession for ever without an incoipoiation * , and there- 
foie all aggregate corpoiations have <i power necessarily im- 
plied ot electing menibeis in the room of such as go off® 

2 To sue or be sued, implead or be impleaded, giant or le- 
ceive, by it’s coipoi ate name, and do all othei* acts as natural 
persons may 3 To put chase lands, and hold them, for the 
benefit of themselves and then successors , which two are 
consequential to tlic loimei (6) 4 To have a common seal 

For a corpoiation, being an invisible body, cannot manifest 
it*& intentions by any pci^-onal act oi oral discourse it there- 
fore acts and speaks only by it’s coininon seal Foi, though 
the paiticular membeis may expiess their private consents to 
any act, by woids oi signing then names, yet this does not 
bind the corpoiation it is the fixing ot the seal, and that 
only, which unites the several assents of the individuals who 
Compose the community, and makes one joint assent ot tlie 
whole 5 To make by-laws oi private statutes foi the bet- 
[ 476 ] ter government of the corporation , which are binding upon 
themselves, unless contrary to the laws of the land, and therl 
they are \oid This is also included by law in the veiy act 
of incorpoi ation ‘ foi as iiatuial reason is given to the natuial 
body for the governing it, so by-laws or statutes are a sort of 
political reason to govern the body politic And this light of 
making by-laws for their own government, not tontraiy to 
the law of the land, was allowed by the law of the twelve 
tables of Rome But no trading company is, with us, al- 


>' 10Rq> 10 Hob 211 
Ttnd 26 

* 1 Roll Abr 514 
Dav 44 48 


" Tlob 211 

** Sodales legem quam volent, dum ne 
quid ev jmblica tege corrumpantf 
fe7 unto 


(6) See post, p 479 ^ and Vol II p 268 
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lowed to make by-laws which may affect the king’s prero- 
gative, or the common profit of the people, under penalty of 
40^ unless they be approved by the chancellor, treasurei, 
and chief justices, or the judges of assise m their circuits ' 
and, even though they be so approved, still, if contrary td 
law, they are void ® These five powers arc inseparably inci-^ 
dent to every corpoiation, at least to e>ery coiporation 
aggregate for two of them, though the} may be practised, 
yet are very unnecessary to a corporation sole , viz to have 
a corporate seal to testify his sole assent, and to make statutes 
for the regulation of his own conduct. 

There are also certain privileges and disabilities that attend 
an aggregate coiporation, and are not applicable to such as 
are sole the reason of them ceasing, and of coinse the law 
It must always appear by attorney , for it cannot appear m 
peison, being, as sii Edward Coke says f, invisible, and 
existing only m intendment and consideration of law It can 
neither maintain, or be made defendant to, an action of 
battery or such like personal injUiies lot a corporation can 
neither beat nor be beaten, in it’s body politic ^ A corpor- 
ation cannot commit treason oi felony, oi other crime, in it’s 
corporate capacity ** - though it’s membeis may m their distinct 
individual capacities ‘ Neithei is it capable of suffeiing [ 477 
a tiaitor’s or felon’s punishment, foi it is not liable to cor- 
poral penalties, nor to attainder, foifeituie, or couuption of 
blood. It cannot be executor oi administiator, or perform 
any personal duties , for it cannot take an oath for the due 
execution of the ofhee It cannot be seised of lands to the • 
use of another^ ^ for such kind ot confidence is foreign to the 
end of it’s institution Neither can it be committed to pri- 
son foi It’s existence being ideal, no man can apprehend 
oi arrest it And therefore also it cannot be outlawed , for 
outlawry always supposes a precedent right of arresting, which 

« Stat 19 Hen VII c7 11 Rep 54 the directors only slmll be answerable 
f 10 Rep 32 in their personal capacities jy* 4 3 15 

6 Bro Abr tit CorporalionyGS J Bro Abr tit Feoff a’ uses, 40 j 

^10 Rep 32 Bacon of uses, 34*^, 

* The civil law also ordains that, for “ Plowtl 538 
ihe misbehaviour of a body corporate, 
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has been defeated by the parties absconding, and that also a 
corporation cannot do for winch leasoiis the proceedings to 
compel a corporation to appear to any suit by attorney are 
always by distress on their lands and goods ’ Neitlier can a 
corporation be excommunicated for it has no soul, as is 
gravely obseived by sii Edward Coke*" and therefore also 
it IS not liable to be summoned into the ecclesiastical couits 
upon any account, foi those couits act only salute am- 
viae, and then sentences can only be enforced by spiritual 
censures a consideration which, carried to it's full extent, 
would alone demonstrate the impiopriety of these courts in- 
terfering in any temporal rights whatsoever 

There are also other incidents and powers, winch belong 
to some sort of corpoiations, and not to others An aggre- 
gate corporation may take goods and chattels lor the benefit 
of themselves and then successors, but a sole corporation 
cannot " for such moveable property is liable to be lost or 
imbezzled, and would raise a multitude of disputes between the 
successor and executor, which the law is careful to avoid (7). 
In ecclesiastical and eleemosynary foundations, the king or the 
[ 478 ] founder may give them rules, laws, statutes, and ordinances, 
which they are bound to obseive but cor^iorations meiely 
lay, constituted for civil purposes, arc subject to no particu- 
lar statutes ; but to the common law, and to their own by- 
laws, not contrary to the laws of the realm®. Aggregate 
corporations also, that have by their constitution a head, as 
a dean, warden, master, or the like, cannot do any acts 
during the vacancy of the headship, except only appointing 
another neither are they then capable of receiving a grant, 
for such corporation is incomplete without a head p But there 
may be a coi-poration aggregate constituted without a head 5 
as the collegiate church of Southwell m Nottinghamshire, 
which consists only of prebendaries, and the governors of 

* Bro ^br til Coijwralwn 11. Ulla~ ® Lord ll«ym 8 
garie 72 Co Litt 263, 264 

” 10 Rep 32 10 Rep 30 

" Co Lm 46 


(7) SeeVol Up 430. 433 
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the charter-house, London, who have no president or supe- 
rior, but are all of equal authonty In aggregate corpor- 
ations also, the act of the major part is esteemed the act of 
the whole By the civil law this major part must have con- 
sisted of two-thirds of the whole, else no act could be per- 
formed " , which perhaps may be one reason why they re- 
quired three at least to make a corporation But, with us, any 
majoiity is sufficient to determine the act of the whole body 
And wheieas, notwithstanding the law stood thus, some 
founders of corporations had made statutes m delegation of 
the common law, making \eiy freiiuently the unanimous 
assent of the society to be necessary to any corporate act , 
(which king Henry VIII found to be a great obstiuction to 
his projected scheme of obtaining a surrendei of the lands of 
ecclesiastical coiporations,) it was therefore enacted by statute 
23 Hen VIII c 27 that all private statutes shall be utterly 
void, whereby any giant or election, made by the head, with 
the concurrence of the major part of the body, is liable to 
be obstructed by any one or more, being the minority , but 
tins statute extends not to any negative or necessary voice given 
by the foundei to the head of any such society (8) 

*■ Bro Abr tit Corporation 31 34 ® Tf 3, 4 i 


(8) It 13 verj often an uupoitant consideration, where particular cor- 
porate acts, are directed to be done by the body or the major part of the 
body, what is a sufficient majority for the purpose, ui, stating the question 
more accurately, what number of members assembled to do a corporate 
act form a legal representation of the whole ? for in all cases where 
majority is to bind, the majoiity of the members so assembled will bind 
the whole, if they were a fit representation of the whole body Thus, it 
being settled that forty members represent the common council of London, 
though the whole number fai exceeds eighty, it is clear that if only forty 
be assembled, the votes of twenty one are sufficient for any corporate 
act See R v Cowp 538 

Stating the question thus, the general distinction seems to be between 
bodies definite and indefinite in their number Where the number is 
indefinite, and therefore may be supposed enable of increase to any 
amount, it might be very inconvenient to require the attendance of a 
majority of the whole for the performance of any corporate act , while 
on the other hand the incorporator, by not limiting any number, has shewn 
no intention to restrain the members, however few they may happen to be, 

from 
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We before observed that it was incident to every corpor- 
ation to have a capacity to purchase lands for themselves and 
C 479 ] successors^ and this is regularly true at the common law*. 

But they are excepted out of the statute of wills a so that no 
devise of lands to a corporation by will is good except for 
charitable uses, by statute 43 Eliz c t* * - which exception is 
again greatly nan owed by the statute 9 Geo. II c, 36 And 
also by a great vai lety of statutes their privilege even of 
purchasing from any living grantor is much abridged , so that 
now a corporation, either ecclesiastical or lay, must have a 
licence from the king to purchase before they can exert that 
capacity which is vested in them by the common law, nor is 
even this m all cases sufficient These statutes are generally 
called the statutes of mm imam all purchases made by cor- 
porate bodies being said to be purchases in tn mor- 

tua manu for the reason of which appellation sir Edward 
Coke ^ offers many conjectures , but there is one which seems 
more probable than any that he has given us, viz that these 
purchases being usually made by ecclesiastical bodies, the 
members of which (being professed) were reckoned dead per- 

* 10 Rep SO incapable of taking lands, unless by 

“ S4 Hen 8 Ci St special privilege from the emperor > 

'*■ Hob I'JG coUe^um, si nxdlo speciaii prmlegiQ 

* From magna carta 9 Hen III subntxum kaercdilatem cupere rwn 

c S6 to 9 Glo 1 1 c 36 posse j dubtum non cst Cod 6 24 8 

y By the uvil law a corporation was ' Co Lut 2 


from perfonnirig doi porate acts Where the number is definite, a trust 
'appears to have bben reposed in that number, it seems to have been con- 
sidered that that number was alone properly competent for the discharge of 
' certain duties, and to have been intended that the body should be kept 
full Upon these groundsm the first case, less than a majority of all the 
members are competent to act, in the last, there mui»t be present a ma- 
joiity of the whole number in every coiporate meeting, and, consequently, 
if the number of the members be ever allowed to fall below a majority of 
the whole, the corporation is incompetent to act, and is ipso facto dissolved 
See Kyd 1, 400 , &c The position, with which the paragraph in the text 
concludes, has been questioned, but every case in which the doubt has 
been, whether the statutes in fact give a negative or necessary voice to the 
head, or any other member, by implication ednfirm it , for no such doubt 
could have arisen if the act of parliament had taken away such negative m 
instances 
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sons in law, land therefore, h olden by them, might with great 
propriety be said to be held tn mofttua manu (9) 

I SHALL defer the more particular exposition of these sta- 
tutes of mortmain till the next book of these Commentai les, 
when we shall considei the nature and tenures of estates, and 
also the exposition of those disabling statutes of queen Eliza- 
beth, which restrain spiiitual and eleemosynary corporations 
from aliening such lands as they are at picscnt m legal pos- 
session of, only mentioning them in this place, for th^ sake of 
legulanty, as statutable incapacities incident and i dative to 
corporations 

The general duties of all bodies politic, considered m their 
corporate capacity, may, like those of natural persons, be 
reduced to this single one , that of acting up to the end or 
design, whatevei it be, lor which they were created by their 
founder. 

Ill 1 PROCEED therefore next to enquire, how these cor- 
porations may be visited Foi corporations, being composed 
of individuals subject to human frailties, are liable, as well as 
private persons, to deviate fiom the end of their institution 
And for that reason the law has provided proper persons to 
visit, inquire into, and conect all irregularities that arise 
in such coi porations, either sole or aggregate, and whether 
ecclesiastical, end, oi eleemosynary With regard to all 
ecclesiastical corpoiations, the ordinary is their visitor, so con- 
stituted by the canon law, and from thence derived to usj 
The pope formerly, and now the king, as supreme ordinary, 
IS the visitoi of the aichbishop or metropolitan, the metro- 
politan has the chaige and coercion of all his suffragan bishops, 
and the bishops in their seveial dioceses are m ecclesiastical 
matters the visitors of all deans and chapters, of all parsons 
and vicars, and of all other spiritual corporations. With 
respect to all lay corporations, the founder, his heirs, or 
assigns, aie the visitors, whether the foundation be civil or 


(9) SeeVol.II p 268 — 274 , and ibid, p 376 
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eleemosynary, for m a lay incorpoi ation the ordinary neither 
can nor ought to visit 

I KNOW it IS generally said, that civil corporations are sub- 
ject to no visitation, but merely to the common law of the 
land , and this shall be pi esently explained But first, as I have 

laid it down as a rule that the founder, his heirs or assigns, 
are the visitors of all lay corporations, let us ^inquire what 
IS meant bj the founder The foundei of all corporations in 
the strictest and original sense is the king alone, for he only 
can incorporate a society, and in civil incorporations, such as 
mayor and commonalty, &c ^vhere there are no possessions or 
endowments given to the body, there is no other founder but 
the king' but in eleemosj-nary foundations, such as colleges 
^ and hospitals, where there is an endowment of lands, the law 
distinguishes, and makes two species of foundation , the one 
[ 481 ] fundatio incipiens^ or the incorporation, m which sense the 
king IS the general founder of all colleges and hospitals , the 
o\\\Qr fundatio pe?fcie7is^ or the dotation of it, in which sense 
the first gift of the levenues is the foundation, and he who 
gives them is in law the founder and it is in this last sense 
that we generally call a man the founder of a college or hos- 
pital But here tiieking has his prerogative , for if the king 
and a private man join in endowing an eleemosynary found- 
ation, the king alone shall be the founder of it And, in 
general, the king being the sole foundei of all civil corpor- 
ations, and the endowei the perficient founder of all eleemo- 
synary ones, the right of visitation of the former results, ac- 
cording to the rule laid down, to the king , and of the lattei 
to the patron or endower 

The king being thus constituted by law visitor of all 
civil corporations, the law has also appointed the place 
wheiein he shall exercise this jurisdiction, which is the court 
of king*s bench, where and where only, all misbehaviours 
of this kind of corporations are inquired into and redressed, 
and all their controversies decided. And this is what I 
understand to be the meaning of our lawyers, when they say 
that these civil corporations are liable to no visitation , that is, 


* 10 Rep 'll 
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that the law having by immemorial usage appointed them 
to be visited and inspected by the king their founder, in his 
majesty’s court of king’s bench, according to the rules of the 
common law, they ought not to be visited elsewhere, or by 
any other authority And this is so strictly true, that though 
the king by his letteis patent had subjected tlie college of 
physicians to the visitation of four very lespectable persons, 
the lord chancellor, the ti\o chief justices, and the chief baron , 
though the college liad accepted this chaitei with all possible 
marks of acquiescence, and had acted under it tor neai a cen- 
tury, yet in 1753, the authoiity of this provision coming in 
dispute, on an appeal prefcired to these supposed visitors, 
they diiected the legality of then own appointment to be ar- 
gued and, as this college was merely a civil and not an elee- 
mosynaiy foundation, they at length detei mined, upon several 
days’ solemn debate, that they had no juiisdiction as visitors, 
and remitted the appellant (if aggrieved) to his regular lemedy 
m his majesty’s couit of king’s bench. 

As to eleemosynaiy corpoi aliens, by the dotation the 
founder and Ins heirs are of common right the legal visitors, 
to see that such property is rightly employed, as might other- 
wise have descended to the visitor himself but, if the foundei 
has appointed and assigned any other person to be visitoi, then 
Ins assignee so appointed is invested with all the founder’s 
power m exclusion of his heir Eleemosynaiy corporations 

^ Ihis notion is perhaps too refined pointed But not in the light ot visitor 
Tlic court of king’s bench (it may be for as its judgments are liable to be 
said), from its general superintendent reversed, by writs of error, it may Ijp 
•uithority where other jurisdictions are tliought to want one of the essential 
deficient, has power to regulate all cor- marks of visitatorial power (10) 
porations where no special visitor is ap- 


(lo) It may be questioned too, whether, upon the reasoning of the text, 
the Court of Chancery would not be the place m which the king would 
exercise bis visitatoual power In the case of the Xing v St Cathennc*s 
Hallf 4T R 235 where there was no special visitor ot an eleemosynary 
lay foundation, and no heirs of the founder remaining, it was held that the 
right of visitation devolved to the king, to be exercised by the lord chan- 
cellor The circumstance of this being a charitable foundation, does not 
seem to make any difference in the principle upon which the king becomes 
visitor 
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are chiefly hospitals, or colleges m the universities These 
were all of them consitlerefl by the popish clergy as of mere 
ecclesiastical jurisdiction , however, the law of the land judged 
otherwise, and with regard to hospitals it has long been 
held S that if the hospital be spiritual, the bishop shall visit, 
but jfhyf the patron This right of lay pations was indeed 
abudged by statute 2 Hen. V st 1 c 1 which ordained, that 
the oidinaiy should visit a// hospitals founded by subjects; 
though the king^s riglit was reserved to visit by his commn*- 
sionei s such as were of royal foundation. (11) But the subject’s 
right was m part restored by statute 14Eliz c ^ which di- 
rects the bishop to visit such hospitals only, where no visitor 
is appointed by the foundeis thereof and all the hospitals 
founded by virtue of the statute 39 Eliz c 5, are to be visited 
by such persons as shall be nominated by the respective 
founders But still, if the founder appoints nobody, the 
bishop of the diocese must visit 

Colleges in the universities (whatever the common law 
may now, or might formerly judge) were certainly considered 
by the popish clergy, under whose direction they were, as 
ecclesiasUcaly or at least as clet ical, corporations , and there- 
fore the right of visitation was claimed by the ordinary of the 
[ 483 ] diocese This is evident, because in many of our most an- 
tient colleges, wheie tlie founder had a mind to subject them 
to a visitor of his own nomination, he obtained for that pur- 
pose a papal bull to exempt them from the jurisdiction of the 
ordinary; several of winch are still preserved m the ai chives 
of the respective societies And m some of our colleges, 
where no special visitoi is appointed, the bishop of that dio- 
cese, in which Oxford was formerly comprized, has imme- 
monally exercised visitatorial authority which can be ascribed 
to nothing else, but his supposed title as ordinary to visit 
this, among other ecclesiastical foundations And it is not 
impossible, that the number of colleges m Cambridge, which 

Yearbook, 8 Edw III 28 ' 2 Inst V25 

8 Ass 29 


(n) From the words of the statute it might rather be inferred that the 
power given to the ordinary and the commissioners was only temporary, 
sKyd 181 



Ch, 18. OF PERSONS 4.83 

are visited by the bishop of Ely, may in part be derived from 
the same original. 

But, whatevei might be formerly the opmion of the 
clergy, it is now held as established common law, that col- 
leges are lay corporations, though sometimes totally composed 
of ecclesiastical persons , and that the pght of visitation does 
not arise from any principles of the canon law, but of neces- 
sity was created by the common law ^ And yet the power 
and juiisdiction of visitors in colleges was left so much in the 
dark at common law, that the whole doctrine was very 
unsettled tdl the famous case of Philips and JSwy^ In this 
the main question was, \\hether the sentence of the bishop of 
Exetei, who (as visitor) had deprived doctoi Bury the rector 
ot Exeter college, could be examined and redressed by the 
coi|rt of king’s bench And the three puisne judges were of 
opinion, that it might be reviewed, for that the visitor’s juris- 
diction could not exclude the common law , and accord- 
ingly judgment was given m that court But the lord chief 
justice Holt was ot a contrary opinion , and held, that by the 
common law the office of visitor is to judge according to the 
statutes of the colleges and to expel and deprive upon just 
occasions, and to hear all appeals ot course and that from 
him, and him onlj, the party aggrieved ought to have redress , 
the founder having reposed iii him so entire a confidence, 
that he will administer justice impaitially, that his determin- 
ations are final, and examinable in no othei court whatso- 
ever And, upon this, a writ of error being brought into 
the house of lords, they concurred in sir John Holt’s opinion, 
and revel sed the judgment of the court of king’s bench. To * 
which leading case al] subsequent determinations have been 
confoimable But, where the visitoi is under a temporary 
disability, there the court of king’s bench will inteipose, to 
prevent a defect of justice Also it is said *, that if a founder 

' Liord Raytn 8 h Stra 797 

e Ibid 5 4 Mod 106 Show 35 * S Lutw 1566 

Skinn 447 Salk 403 Carthew, 

180 (123 


(12) In 2T R 346 is a very full report of lord Holt ’4 judgment m this 
celebrated case, taken from his own manuscript 
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of an eleemosynary foundation appoints a visitor, and limits 
his jurisdiction by rules and statutes, if the visitoi m his 
sentence exceeds those rules, an action lies against him, 
but It IS otherwise, where lie mistakes in a thing within his 
power 

IV We come now, m the last place, to consider how 
corpoiations may be dissolved Any paiticular member may 
be disfranchised, or lose his place m the corporation, by act- 
ing contrary to the laws of the society, or the laws of the 
land , or he may resign it by his own voluntary act ^ But 
the body politic may also itself be dissolved in several ways , 
which dissolution is the civil death of the corporation , and 
m this case their lands and tenements shall revert to the 
person or his hens, who gianted them to the corporation 
for the law doth annex a condition to every such grant, that 
if the corporation be dissolved, thegiantor shall have the lands 
again, because the cause of the grant faileth ’ The grant is 
indeed only during the life of the coiporation, which 
endure for ever but when that life is determined by the dis- 
solution of the body politic, the grantor takes it back by re- 
version, as in the case of eveiy other grant foi life The debts 
of a corporation, either to or from it, are totally extinguished 
by it’s dissolution , so that the members thereof cannot le- 
cover, oi be charged with them, iii their natural capacities , 
agreeable to that maxim of the civil Jaw ", si quid umve?- 
“ sitah dehetuf y singidts non dehetu) , necy quod dehet umvei- 
“ sitasy singidi debent,** 

[ 485 ] A CORPORATION may be dissolved, I By act of parliament 
which IS boundless m it’s operations 2 By the natural death 
of all It’s members, in case of an aggregate corporation 3 By 
sui render of it’s franchises into the hands of the king, which 
IS a kind of suicide 4, By forfeiture of it’s charter thiough 
negligence or abuse of it’s franchises , m which case the law 
judges that the body politic has broken the condition upon 
which It was incorporated, and thereupon the incorporation 
IS void And the regular course is to bring an information 


^ 11 Rep 98 
' Co, Litt 1 3 
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” ^ 3, 4, 7 
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ill nature of a writ of quo *vom ranto^ to inquire by what war- 
rant the members now exercise their corpoi ate powei , having 
forfeited it by such and such proceedings The exertion of 
this act of law, for the purposes of the state in the reigns of 
king Charles and king James the second; paiticulaily by 
seizing the charter of the city of London, gave great and just 
offence, though perhaps, in strictness of law, the proceedings 
in most of them were sufficiently regular but the judgment 
against that of London was reversed by act of parliament® 
after the i evolution, and by the same statute it is enacted, 
that the franchises of the city of London shall never more 
be forfeited for any cause whatsoever And, because by the 
common law coiporations were dissolved, m case the mayor 
or head oflRcer was not duly elected on the day appointed 
in the charter or established by prescription, it is now pro- 
vided P, that for the futuie no corporation shall be dissolved 
upon that account , and ample directions are given for ap- 
pointing a new officer, in case there be no election, or a void 
one, made upon the prescriptive or charter day (13) 

• Stat 2 W & M . fl p Seat 1 1 Geo I c 4 


(13) See V^ol in {> 265 
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